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1- ICRC statute, preamble

2- Birth of an idea: the founding of the International Committee of
the Red Cross and of the International Red Cross and Red Crescent
Movement: from Solferino to the original Geneva Conventions (1859-
1864), Francois Bugnion, International Review of the Red Cross,
Volume 94, Number 888, Winter 2012, pp 1299-1338. At page: 1309.
3- https://www.icrc.org/en/document/history-icre. Also see: ibid

4- ICRC statute, preamble
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8- Advisory Service on International Humanitarian Law, what is
International Humanitarian Law, ICRC publication, p1.

9- For further information please visit ICRC website in Iran:
WWW.ir.icrc.org
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5- The Fundamental principles of the International Red Cross and Red
Crescent Movement, ICRC publication, p6.

6-id, p1.

#- ibid, p5.



5 losbu w8 dguw 59,3
Hodliye 3o Hlate

S Jolo (sLmgyogs ay (IS pol (slig s VoV e agil§ o sliel, ales
a5 =l Ml S il ol (a8 ol )y (Slodlw B
ol g el i (Glmg s glne (oiinell sagogl ool 3l 4y
weg—ad ) (ot (B> SVl 2 (itte (Bl g (Sl plasile b
Jold Al adisee sbhadld ) Late jl phdl ol (39— S
A By g Al (Las xS )0 o 9] 4 Jwgh B> il Fg-i>
Sl V19 (ol dny sl 24m0)3 0SS aidys (] S (0 g pbae 95
abdwe (68 Hlaad L as cowl ausyd ol oLl JLod 40 ggomme 0 g
B e g (Sl plmslep S8 A el aa e YL g oyl ol
Sl 3> 1A (A B 295 Ay dn 48 Sl (Ll (1S pe jlatabin

Wl s B 0pal 012l S i

d95 idume ollasl Cmdg dn Gl payo y Sl o3 S Glslel oy
5 s o Celis ale (ol zelay a ) clac,ud edlis Ly 4
ey dn YN Jlw ;e VY 30 w9 pwoled ¥ o bl e 8l (g
sl s jl (S p Ghsm Sab o s DS ol sl NS
o cdBo b Jgl ades a S o c8)§ )8 gle o ol jeas il
a9 ohal i lanlw pgd ales o U a8 Ly PR
le ol > Tl olyem 4 (Sl ol alliseoibgs Lal as oaiS jis]

1 -Iraq unrest: Protesters attack Iranian consulate in Karbala, at:
< https://www.bbc.com/news/world-middle-east-50287644 >.

2 -Iraq unrest: Protesters set fire to Iranian consulate in Najaf, at:
<https://www.bbc.com/news/world-middle-east-50580940>.
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13 -Targeted killing.

14 -See: Saby Ghoshray " Targeted killing in international law: searching
for rights in the shadow of 9/11", Indiana International & Comparative
Law Review, Vol. 24, No. 2, 2014, pp. 355-418.
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10 -Statement from the President on the Designation of the Islamic

Revolutionary Guard Corps as a Foreign Terrorist Organization,

April8, 2019, at: < https://www.whitehouse.gov/briefings-statements/

statement-president-designation-islamic-revolutionary-guard-corps-

foreign-terrorist-organization/>.

11 -War on terror.

12 -Authorization for Use of United States Armed Forces, S. J. Res.

23, Sep. 18. 2001, at: < https://www.govinfo.gov/content/pkg/BILLS-

107sjres23enr/pdf/BILLS-107sjres23enr.pdf >.
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6 -Factbox: Reactions to the killing of Iranian general in a U.S. air strike,

Jan. 3, 2020, REUTERS, at: < https://www.reuters.com/article/us-iraq-

security-blast-reaction-factbox/reactions-to-the-killing-of-iranian-

general-in-a-u-s-air-strike-idUSKBN1Z2070>.

7 -The US Statement by the Department of Defense, Jan. 2, 2020, at:

< https://www.defense.gov/Newsroom/Releases/Release/

Article/2049534/statement-by-the-department-of-defense/>.
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3 -U.S. Civilian Contractor Killed in Iraq Base Rocket Attack: Officials,
The New York Times, Dec. 27, 2019 at:, < https://www.nytimes.com/
reuters/2019/12/27/world/middleeast/27reuters-irag-security.html>.

4 -Ahmed Aboulenein, Ahmed Rasheed, Iraqg condemns U.S. air strikes
as unacceptable and dangerous, REUTERS, Dec. 30, 2019, AT: < https://

www.reuters.com/article/us-irag-security-usa/top-irag-militia-chief-

warns-of-tough-response-to-us-air-strikes-idUSKBN1YYOII>.
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Iraq, so called, Status of Forces Agreement: SOFA, 17 Nov. 2008.

oo Jellom Goi> s S 5o

WAA b g 5l

e slmg s gy S ] 59 48 gy ol Goio 53 3,5 A nlss
Olod e (sLog s ) 59,5 dm plBl Lty g 0aal (i 95 ) 1500 ety
Hg3o gLy S Ly (oled (aiomed (s (o piwd )3 1S )5S
silo 1le,S | oollis 5 ol Lalio s dy plasl s8] o )3 48 il 034
2 Sl oolply oM Yo gand )3 auilyd an)ls s 50k (g 905
Slslie o i Jle 9,5 am Pl (> o o 48 3 v5 g Ll Gy
oS o Slang) iz Gl 3 1l 03,8 5 S0 Jis e gy (ol g (sl
3 il €l s dlasd pg g (YL ailiwl oxims yLii jodiie O) o3Ls
S LT g (5358 aS 0S o 1B g 515 aib (> g yaSoly el
oy sl e ales 1y o] Gye a8 U sb gy (608 4n a0l ales
ye 5 (S A Ldn 45 (g dgam0 aeSld gl Jds (ven
9 (B9 Sl @ Bly 33,5 cod ;15> Al alon 0y 0 )3 1) 395
Oyl ol o laie a potde (il (Bwde jadl jo 1l (lod (LB
el S

ey ool a9,y Sl L ades LT a8 e oyl gt Loyl o JLs
D9 Ciogi dibdins ddes lin li e )9S e (59,5 (ol 0ale b
oS oy 2 19SS aedB 3 (lgd 15 350 byl L) ades olyse S
Bl anany L ol Ul el sy plos j153)90 (555008 catos aiz
S yse p a4 cl 0 gpads ol sl ol 3 leskas s
S 35 15908 e ol Sl Jsb ol 2 ol o s S Al
o 9 an ades aste o lojl (cages et jolod i pai delialad
s Jlo sl aiidls jologs gslas 1) jotS S (b (B L
o adon Ly ol oo y9iS (S agl S an ades Ll as e o
S o5 ey Sl (3l 4 glos iy deliaad iz Sl i)l 21l b
DY e3lo gusge yrnds > g pal dygy Ly s lgts ol dy o ey Ll
bide (ol d o5 an g (Pl pel (85 43,8 ols a5 el (3805
el iy Ly S pidie sl )y il 393 (allas 4 bl wlslie o ales
byiomo 355 (gl |) o 85 5> 5 48 a5 dilxls glades |, 1S, ol
Blbdo alas 1y Voo ) puoli o V) g0 S e 4 S jg hailen fo Bl oo
adla, S plo |y plwslidl ale jo5 a Jwgi joom0 0, XS 5 485 ) Laip
ados Ly (53508 15 jlas g Josle ) L jlas dag on 4 joje e
525 4 Sl (slypd plSin o ) 4SOl 05 4 s (ol LB gl5 pos
V0,8 sl Byl edgs gl ) g £l 3> (e

Gl ade S5 yal oo =¥

SLnil Ly e )3 S0l (lmg s ygis c3lis sy Jidl aails |y
gy zays o gl Blme Sosten 5 ol oaoxe YL Lo aslizilyor
Lol cBge yoin ol)g 5 Lagyed ol slavcdled (ailojl g 3ls | (2S00l
g dny Sl Bl polas Ve eq Jluw 3 By aoliilye ay pyge M3l,e 5>

15 -Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), ICJ Rep. 1986, Para. 195.

16 -Definition of Aggression, United Nations General Assembly
Resolution 3314 (XXIX), 12 Nov. 1974, Art. 3, Para(d) "An attack by the
armed forces of a State on the land, sea or air forces, or marine and air
fleets of another State”;

17 -See S.C. Res. 1368, 12 Sep. 2001.

18 -The Agreement Between the United States of America and Republic
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11- ICTY, Furundzija, Judgment, 2 September 1998, para 186
12- ICTY, Delalic et al, Judgment, 16 November 1998, para 495
13- ICTR, Akayesu, Judgement, 2 September 1998, para 597
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7- Section 7 paragraph 3

8- see Articles 31(2) and (3) Vienna Convention on Laws of Treaties
9- ICTY, Furundzija, Judgment, 2 September 1998, para 183

10- ICTY, Furundzija, Judgment, 2 September 1998, para 183
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5- ICRC, Addressing the Needs of Women Affected by Armed Conflict,
2004, at 10
6- See Articles 31(2) and (3) Vienna Convention on Laws of Treaties
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1- United Nations Security Council Resolution 1960, 16 December 2010,
preamble

92- Beijing Declaration and Platform for Action, 15 September 1995, para
135

3- United Nations General Assembly Declaration on the Elimination of
Violence against Women, 20 December 1993, preamble

4- ICRC Commentary on Article 12 GC I, 2016, para 1427 and ICRC
Commentary on Article 12 GC II, 2017, para 1472
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- UN Human Rights Council. Human Rights and unilateral
coercive measures, New York: Un General Assembly,
2013.

- UN International Law Commission, Draft Articles on the
Protection of persons in the event of Disasters, available
at: http://legal.un.org/ilc/summaries/6_3.html.201

- Official website of the IRCS (Iranian Red Crescent
Society), available at: www.rcs.ir

- Official Website of the IFRC, www.ifrc.org

- UN General assembly declaration of the 24 October 1970
regarding "Principles of international law concerning
friendly relations and cooperation among States,
available: https://www.un.org/ruleoflaw/files/3dda1f104.
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1- Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles Under 400 Grammes Weight, opened for signature 29
November 1868, [1901] ATS 125 (entered into force 11 December
1868).

2- Rome Statute of the International Criminal Court, opened for
signature 17 July 1998, 2187 UNTS 90 (entered into force 1 July 2002).
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16- Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on
their Destruction, opened for signature 10 April 1972, 1015 UNTS 163
(entered into force 26 March 1975).

17- Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction,
opened for signature 13 January 1993, 1975 UNTS 45 (entered into force
29 April 1997).

18- Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction, opened for
signature 3 December 1997, 2056 UNTS 211 (entered into force 1 March
1999).

19- Convention on Cluster Munitions, opened for signature 3 December
2008, 2688 UNTS 39 (entered into force 1 August 2010).

20- Treaty on the Prohibition of Nuclear Weapons, opened for signature
20 September 2017, (not yet in force).
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14- See generally, Kinsella, Helen M, ‘Superfluous Injury and
Unnecessary Suffering: National Liberation and the Laws of War' (2017)
International Origins of Social and Political Theory 205.

15- As discussed above, see arts 35, 36 and 51 Additional Protocol I. And
see Kinsella, above n 14.
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10- See Geoffrey Best, War and Law Since 1945 (Oxford University Press,
1994) 103-115.

11- Geneva Convention Relative to the Treatment of Prisoners of War,
opened for signature 12 August 1949, 75 UNTS 135 (entered into force

21 October 1950). Using prisoners of war to clear landmines in the
immediate post War period was a widespread and serious problem: see
the film Land of Mine (2015).

12- See generally, Geoffrey Best, War and Law Since 1945, above n 10,
chapter 4 and Geoffrey Best, Humanity in Warfare (Columbia University
Press, 1980), chapter 5.

13- Protocol Additional to the Geneva Conventions of 12 August 1949,
and Relating to the Protection of Victims of International Armed
Conflicts, opened for signature 12 December 1977, 1125 UNTS 3
(entered into force 7 December 1978); Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims
of Non-International Armed Conflicts, opened for signature 12 December
1977, 1125 UNTS 609 (entered into force 7 December 1978).
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3- Natalino Ronzitti, 'Modern Means of Warfare: The Need to Rely on
International Humanitarian Law, Disarmament, and Non-Proliferation
Law to Achieve a Decent Regulation of Weapons' in Antonio Cassese
(ed), Realizing Utopia (Oxford University Press, 2012).

4- Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction,
opened for signature 13 January 1993, 1975 UNTS 45 (entered into force
29 April 1997).

5- International Committee of the Red Cross, Rule 74, Customary
International Humanitarian Law (ICRC, 2006).

6- Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts,
opened for signature 12 December 1977, 1125 UNTS 3 (entered into force
7 December 1978), art 51(4) (‘Additional Protocol I').

7- Additional Protocol I, art 35(1).

8- Additional Protocol I, art 35(2).

9- Additional Protocol I, art 51(4).
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17 -Judge Weeramantry

18 -Dissenting Opinion of Judge Weeramantry, Nuclear Weapons, p. 490
19 -Dissenting opinion of Judge Shahabuddeen, Nuclear Weapons, p. 21
20 -International Court of Justice - Request for Advisory Opinion on the
Legality of Nuclear Weapons — Australian Statement, 1996, AUSTIL, Y.B.
INT'L L, p 685.689.
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11 -Prosecutor v. Martic, Review of the indictment Pursuant to Rule 61,
No. IT-95-11-Ré1, para 13, (March, 13, 1996)

12 -Prosecutor v. Furundzija, Judgment, No. IT-95-17/1-T, para 137
(December, 10, 1998)

13 -Fleck

14 -Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
1996 ICJ Rep 226 (July 8).

15 -opinio juris

16 -Reglamento para el servicio de campana
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5 -Pictet, Jean, (1985), Development and Principles of International
Humanitarian Law, (Martinus Nijhoff /Henri Dunant Institute, Dordrecht/
Geneva, p 59.

6 -Ticehurst, Rupert, (1997), “The Martens Clause and the Laws of
Armed Conflict”, 317 IRRC125, p 126.

7 -Meron, Theodor, (2000), “The Martens Clause, Principle of Humanity
and Dictates of Public Conscience”, The American Journal of
International Law, Vol. 94, No. 1, p 82.

8 -Corfu Channel case (UK v. Avbania), Merits, 1949, ICJ Rep 4,22.

9 -Military and Paramilitary activities in and against Nicaragua
(Nicaragua v. U.S), Merits, 1985 ICJ Rep. 14,113-114, para 218.

10 -Reports of the Secretary General of The United Nation pursuant to
paragraph 2 of Security Council resolution 808, (1993), para. 48, n 9, UN
Doc. 5/25704 (1993)
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In the Name of God

Nowadays we live in a world in which certain States’ behaviour leading to the violation of International Law and other
States’ reaction toward such behaviours, has led to doubts of those cynical about International Law, turn into certainty. The
International Law's systematic development is a protracted process, and the secondary rules face major obstacles for the
formation of a legal order. Furthermore, more than 7 decades has passed from the ratification of the Charter of the United
Nations and establishment of International Law Commission, and also the ‘States’ Responsibility Draft Articles’ which
addresses one of the most fundamental issues of international law, is still faced with controversy. State’s negligence, defiance
of incontrovertible principles of International Law and their international obligations, States’ exiting binding international
treaties and absence of appropriate measures being taken by the international community against such disobedience; is
indeed considered as an indication of failure.

While ago, Modern International Law Studies held a seminar in commemoration of the reputable professor of International
Law, Dr. Mohammadreza Ziaei Bigdeli, which brought the opportunity for well-known Iranian professors and enthusiastic
international law students to come together. In this seminar, Dr. Ziaei Bigdeli initiated his speech with the International
Law’s challenges and the numerous issues faced by the international legal order. Following that, stating their opinions,
other professors and peers, raised additional concerns and challenges. One spoke of the rise of nationalism, diminishing
the globalization process, the other addressed the violation of the principle of sovereignty of States. Furthermore, one of the
professors mentioned the limited role of women in International Law and obstacles to their active participation and holding
key roles in the international sphere.

Looking at today's international evolutions throughout the world and calling into question the primary rules of International
Law, this belief is reinforced that, although in the past decade we considered the primary rules as fully developed and have
been considering the codification of secondary rules, today, by observing some states’ behaviours, we are concerned with
maintaining the primary rules’ status quo. Therefore, we are dedicated to firstly secure the primary rules as International
Law's fundamental structure, and then to emphasize on the secondary rules to reinforce and develop the former ones and
establish an efficient legal order.

The 4th edition of Modern International Law Studies’ journal is published in celebration of the 70th anniversary of the

1949 Geneva Gonventions. The starting point of this humanitarian initiative was originated in Geneva in 1863 with the
establishment of a committee consisting of 5 members including the young Henry Dunant. The committee met for the first
time on 17 February 1863, with Dunant as secretary. At the urging of this committee, the Swiss government hosted an
official diplomatic conference in August 1864; which resulted in the adoption of the Geneva Convention for the Amelioration
of the Condition of the Wounded in Armies in the Field. This meeting and its resultant treaty signed by 12 nations became
known as the First Geneva Convention. The second Geneva Convention was ratified in 1906 to extend and amend the initial
one, bolding the role of non-governmental actors in delivering medical care. The Third Geneva Convention, addressing the
treatment of prisoners of war was adopted in 1929. Following an International Red Cross conference in Stockholm in 1948
that extended and codified the existing provisions; eventually the four conventions were adopted: (1) the Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field, (2) the Convention for the Amelioration
of the Condition of the Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, (3) the Convention Relative to the
Treatment of Prisoners of War, and (4) the Convention Relative to the Protection of Civilian Persons in Time of War. Today
these conventions are universally ratified and its provisions have been repeatedly declared as customary international law
by international courts and tribunals. Iran has signed the conventions on the 8th of December 1949 and the parliament
ratified it on 20th February 1957.

Despite the existence of the incontestable rule of the prohibition of the Use of Force and elapse of 70 years from the ratification
of the Charter of the United Nations and the establishment of the UN, today we still witness the waging of wars, aggression
and hostilities among States. Primary victims of such conflicts are mostly innocent civilians who are brutally trampled by
the involved parties’ war machine. Therefore, regulating military actions and imposing an obligation for the belligerent
behaviours, forming principal subjects of international humanitarian law, is of great importance.

The development and codification of international humanitarian law that was initiated with ratification of Geneva Conventions
in 1949 and additional protocols in 1977; was further extended by numerous conventions including the Ottawa Convention,
also referred to as the “Mine Ban Treaty,” that prohibits the use, stockpiling, production, and transfer of anti-personnel
landmines (APLs). The ratification of the Rome Statute in 1998 and the subsequent establishment of the International
Criminal Court was indeed the milestone of these actions.

With an overview of the said instruments, it is obvious that their main objective is to limit military actions, providing for
these actions to entail certain characteristics such as; necessity, proportionality and being directed against a military target
(distinction).

Iranian poets and bookmen have also paid attention to the respect for human dignity and have addressed altruism. As the
great poet Sa‘adi says:

“I swear in valiancy, that even owning all the world, does not worth dropping someone's blood”

In this edition of the MIS Law, we have endeavoured to reflect expert opinions on the recent developments of international
humanitarian law and the international community.
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International Humanitarian Law Department
International Committee of the Red Cross Delegation in Iran

\"” MIS

The International
Committee of the Red
Cross in Iran

Introduction and background

As mentioned in the International Committee of the Red
Cross (ICRC) Statute, the ICRC is "an impartial, neutral and
independent organisation whose exclusively humanitarian
mission is to protect the lives and dignity of victims of armed
conflict and other situations of violence and to provide them
with assistance."!

The Committee was established in 1863 in Geneva,
Switzerland with efforts of five Swiss citizens to help
wounded and sick soldiers.” At first, the ICRC had a
coordinating role, gradually over years the Committee
becomes more involved in field operations to play the
role of a neutral intermediary between belligerents.?
Nowadays, the ICRC also "endeavours to prevent suffering
by promoting and strengthening humanitarian law and
universal humanitarian principles.”

The ICRC is present in over 90 countries with 18,000
staff worldwide. Its extensive network of missions and
delegations allows it to act close to people affected by
armed conflicts and other situations of violence and to

1- ICRC statute, preamble.

2- Birth of an idea: the founding of the International Committee of the Red
Cross and of the International Red Cross and Red Crescent Movement:
from Solferino to the original Geneva Conventions (1859-1864), Francois
Bugnion, International Review of the Red Cross, Volume 94, Number 888,
Winter 2012, pp 1299-1338. At page: 1309.

3- https://www.icrc.org/en/document/history-icrc. Also see: ibid.

4- ICRC statute, preamble.
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provide them with a meaningful response to their plight.
The largest operations worldwide are Syria, Iraq, South
Sudan, Afghanistan, Somalia, Ukraine, Nigeria, Yemen and
the Democratic Republic of the Congo.

Fundamental Principles

The International Red Cross and Red Crescent Movement
is the largest humanitarian network in the world and it is
composed of the ICRC, the International Federation of Red
Cross and Red Crescent Societies (IFRC) and 191 National
Red Cross and Red Crescent Societies. The ICRC directs and
coordinates the Movement's international relief activities
during armed conflicts.!

The ICRC is bound to the fundamental principles of the
International Red Cross and Red Crescent Movement.
Humanity, impartiality, neutrality, independence, voluntary
service, unity and universality are seven fundamental
principles which are at the core of the Movement's approach
to help those who are in need.”

Principle of humanity, which underpins all the other
principles, provides that respect for human dignity is the
most important factor of the Movement's activities and
people should be protected and respected regardless of
who they are and what they have done.

Based on principle of impartiality, no discrimination as to
nationality, race, religious beliefs, class or political opinions
should be made. This principle endeavours to relieve the
suffering of individuals, being guided solely by their needs,
and to give priority to the most urgent cases. It is important
to note that Red Cross and Red Crescent emblems do not
bear any religious or political meaning, but are symbolic to
protect people, buildings and objects distinguished by them.
Principles of neutrality means that the Movement's
components do not take sides with any parties in hostilities
and may not engage at any controversies of a political,
racial, religious or ideological nature.

The ICRC is independent and do not represent any
government or international authority. This principle
enables the organisation to respect the principles of
neutrality and impartiality. It should also be noted while
cooperating with different United Nations agencies, the
ICRC is an independent and a distinct entity from the United
Nations.

The principle of voluntary service signifies the humanitarian
motivation of those who work within movement. The
Movement's members have no motive for offering assistance
other than desire to help.

Principle of unity enables National Societies to serve as

1- The Fundamental principles of the International Red Cross and Red
Crescent Movement, ICRC publication, p6.
2- ibid, p1.
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a unifying force to promote understanding and peace.
Furthermore, the principle of universality derives from
the fact that universality of suffering requires a universal
response.’

International Humanitarian Law

International Humanitarian Law (IHL) or the Law of War is
the basis of ICRC activities. IHL is a set of rules which seek
to limit the effects of armed conflict by protecting those
who are not or are no longer participating in the hostilities
as well as restricting the means and methods of warfare.*
In other words, IHL seeks to strike a balance between
legitimate military action and the humanitarian objective to
reduce human suffering by limiting the means and methods
of warfare used by the parties of an armed conflict.

It is important to note that THL does not regulate whether
use of force by a State is legal, this is governed by a distinct
part of international law set out in the United Nations
Charter. Moreover, THL is distinct from human rights law.
While some of their rules are similar, these two bodies
of law have developed separately and are contained in
different treaties.

70 Years of Geneva Conventions

As mentioned earlier, the Geneva Conventions of 1949 and
their Additional Protocols form the bedrock of IHL, which
regulates armed conflicts and seeks to limit its effects
to reduce human suffering. This year marks the 70th
anniversary of the adoption of the Geneva Conventions,
which have been universally ratified across the globe. The
Geneva Conventions have acted as a safety net against
ruthlessness in conflict. After seven decades, there is no
doubt on their applicability and relevance during armed
conflicts. The ICRC witnesses every day, the achievements
of international humanitarian law — a wounded person
allowed through a checkpoint, a child who receives
necessary food, detainees able to send a message to their
families, and many other examples which may not always
be visible to the public. Therefore, it is clear that respect for
IHL is possible and its implementation makes a meaningful
difference. Nevertheless, the changing character of armed
conflicts, the nature of the parties and the progress of
technology demand for future contemplation of how to
ensure that IHL continues to achieve its objective to limit
unnecessary suffering during armed conflict.

3- ibid, p5.
4- Advisory Service on International Humanitarian Law, What is Interna-
tional Humanitarian Law, ICRC publication, p1.
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ICRC In Iran®

The ICRC started its activities in Iran in 1977 and maintained
its presence in the country during the Iran-Iraq war. After
some years of limited presence, the ICRC expanded its
activities in Iran in 2001.

The ICRC activities in Iran, carried out in cooperation with
the Iranian Red Crescent Society as well as other Iranian
organisations and bodies, was not only limited to the
wartime, but have continued during the post-war period up
to now.

In Iran the ICRC cooperates with the Iranian Red Crescent
Society (IRCS), as the main partner of ICRC in Iran, in
the fields of Health, Physical Rehabilitation, Mine Risk
Education, Restoring Family Links (RFL), Promotion of
International Humanitarian Law (IHL) and Communication
by conducting joint training and events, exchanging
experiences and expertise, and implementing humanitarian
projects; following up on unresolved cases from the Iran-
Iraq war to determine the fate of former prisoners of war,
missing persons and the identification of human remains,
within the framework of the tripartite agreement reached
between Iran, Iraqg and ICRC.

Restoring family links between migrants who have lost
contact with their family members inside or outside Iran,
as well as persons or families in Iran who have lost contact
with relatives abroad (as a result of armed conflict, other
situation of violence, natural disaster or migration) is one of
the main activities of the ICRC in Iran to provide assistance
to those who affected by armed conflicts.

Providing RFL services to families with relatives detained
abroad, through the exchange of Red Cross Messages as
well as reducing risks of explosive remnants of Iran-Iraq
war posed to civilians living in contaminated provinces,
are other activities carrying out by the ICRC delegation in
Tehran in accordance with the organisations mandate.

IHL related Activities of the ICRC in Iran

Since raising awareness and promoting respect for
humanitarian law during wartime requires its promotion
in peacetime, the ICRC jointly with the National Committee
of Humanitarian Law (NCHL), IRCS, Ministry of Foreign
Affairs, and other respective governmental bodies carries
out several activities.

To support the efforts of national authorities inimplementing
IHL at domestic level and to ensure respect for IHL, the ICRC
facilitates participation of wide spectrum of Iranian experts
and national authorities to regional and international events
aiming at promotion of THL.

5- For further information please visit ICRC website in Iran: www.ir.icrc.
org
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In addition, the ICRC organises several conferences,
seminars and training courses to promote and disseminate
IHL at national level. For instance, the organisation, in
partnership with the IRCS, annually organises 2-3 training
courses on "Law and Fundamental Principles” for IRCS
staff in different cities and provinces of Iran.

The ICRC delegation in Iran also tries to promote IHL within
the academics in Iran. To this end, the delegation organised
the national rounds of Henry Dunant Memorial Moot Court
Competition for ten years, which focuses on training law
students and encourage them to study related materials,
case law, treaties, etc. The ICRC as well facilitates their
participation to events in South Asian Region and beyond
such as Regional Round of Henry Dunant Memorial Moot
Court Competition and Hong Kong Red Cross Moot Court
Competition.

Further, the ICRC publishes materials on IHL which is used
for educational and research purposes. Some of the most
important THL documents and publications like Geneva
Convention 1949 and their additional protocols as well as
articles of International Red Cross Reviews on different
issues are translated to Farsi and distributed among Iranian
researchers and libraries. The specialised ICRC's library
in Tehran is regularly consulted by legal researchers to
conduct studies specifically in the field of humanitarian law.
In addition, the ICRC donates books and relevant materials
both in English and Farsi to the NCHL library.
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The Assassination of
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and International Law

Dr. Abdollahi is an Associate Professor of International Law at Shahid
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The Assassination of
(General Qassem Soleimani
and International Law

The attack on General QassemSoleimani, the chief of
Iran’s Revolutionary Guard Corps’ Quds Force (IRGC),
Abu Mahdi Al Muhandis, deputy leader of theHashd al-
Shaabi, and a few other Iranian and Iraqi commanders
in the morning of January 3rd, 2020, resulting in their
martyrdom, raises many questions regarding the legality
of such action under the auspices of different fields of
international law, including Human Rights Law, Law on the
Use of Force, law of Armed Conflict and Anti-Terrorism law.
In this short essay, the author seeks an answer to such
questions and furthermore prove that the assassination of
Iranian and Iraqi commanders at the hand of the United
States of America, absent an armed conflict between the
US and Iran, is considered an extrajudicial targeted killing
and a grave breach of the right to life as a jus cogens of
human rights law.

Widespread protests of the Iragi people given theirdeclining
welfare conditions and the government's foreign policy
due to the interference of foreign powers resulted, first of
all, in the attack on the Iranian consulates in Karbala* and
Najaf on the 4th and 27th of November 2019, by some Iraqi
citizens who were opposed to the presence of Iran in Iraq.
Although the first attack was promptly deflected by the

1 -Iraq unrest: Protesters attack Iranian consulate in Karbala, at:
< https://www.bbc.com/news/world-middle-east-50287644 >.
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police, the consulate building in Najaf was set on fire.
Fortunately, there were no casualties.! Meanwhile, the US
government, in their blatant act of interference, supported
the Iraqi protestors, persuading them to expel Iran from
the country. For instance, President Donald Trump tweeted
on 31st of January, expressing that "to those many millions
of people in Iraq who want freedom and who don't want to
be dominated and controlled by Iran, this is your time.”
After the attacks on Iranian consulates, two incidents
increased the tension between the two countries inside
Irag. The first one was an unidentified rocket attack on the
US K-1 military base near Kirkuk in north of Irag, which
resulted in the death of a US civilian contractor and the
injury of a few US soldiers.> The US government, blaming
the Kata'ib Hezbollah one of the groups close to Iran, for
the occurrence, ordered it's fighter jets to bombard a
number of Hezbollah headquarters related to the Popular
Mobilization Forces (also known as the al-hash-al-ashbi
or PMF) located near the Syrian border. PMF sources
claimed that at least 28 members of the group, including a
commander, his two lieutenants and the deputy commander
of the 45th Sustainmentbrigade were killed and 51 of their
forces were injured.® As a result of this attack, a number of
agitated members and followers of the PMF, after burying
the martyrs of the aforementioned attack, rallied towards
the US embassy in the Baghdad's Green Zone on December
31st, setting fire to the outer walls of the US Embassy
and protesting inside the building. The protestor’'s main
request was the expulsion of the USA form Iragq.

No American diplomats were harmed during this attack.
Even though Iran never confirmed the embassy attack, US
president Donald Trump, in his tweet on 1st of January,
held Iran responsible for the attack, and not based on
acceptable evidence, claimed that: "Iran will be held fully
responsible for lives lost, or damage incurred, at any of
our facilities. They will pay a very big price! This is not a
warning, it is a threat. Happy New Year!".

It was two days after this tweet that, on the morning of
January 3rd 2020, the vehicles carrying General Qassem
Soleimani, the Chief of Quds Force of IRGC along with
5 Iranian and 5 Iragi companions, including the PMF
deputy leader, Abu-Mahdi Al-Muhandis, and the group's
spokesman, who were formally invited by the government
of Irag?, were targeted by US helicopters and Drone Unit

1 -Iraq unrest: Protesters set fire to Iranian consulate in Najaf, at:
<https://www.bbc.com/news/world-middle-east-50580940>.

2 -U.S. Civilian Contractor Killed in Irag Base Rocket Attack: Officials,
The New York Times,Dec. 27, 2019 at:, <https://www.nytimes.com/reu-
ters/2019/12/27%/world/middleeast/27reuters-irag-security.html>.

3 -Ahmed Aboulenein, Ahmed Rasheed, Irag condemns U.S. air strikes
as unacceptable and dangerous, REUTERS, Dec. 30, 2019, AT: <https://
www.reuters.comy/article/us-irag-security-usa/top-irag-militia-chief-
warns-of-tough-response-to-us-air-strikes-idUSKBN1YYOIT>.

4 -According to the prime minister of Iraq’s statements in the parlia-
ment, Lieutenant General Soleimani was acting as the messenger of
Iranian authorities to mediate between Saudi Arabia and Iran upon the
request of the United States from that country.
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of US forces stationed in Iraq, resulting in the death of all
the members of the convoy.

2- Position of the Conflicting Parties

The Foreign Minister of Iran promptly condemned the US
attack, declaring it a clear example of state terrorism. Dr.
Zarif stated that the US government is responsible for
any possible outcome in the future. A few hours later, the
Supreme Leader of the Islamic Republic of Iran condemned
the terrorist actions of the US, promising revenge against
the perpetrators of this heinous crime to the people of
Iran and the region. Iran's president and others official
authorities condemned this action and objections were
conveyed to the Switzerland as the Interest Section of the
United States in Tehran.

Moreover, the government of Iraq, as the territory in which
the attack occurred and as a result of losing a number of
its high ranking military officials, strongly condemned this
act of terrorism. The prime minister of Irag, Adel Abdul-
Mahdi, considered such an act equal to a declaration of war
against his country and a breach of both the sovereignty of
Irag and International Treaties.®

Shortly after, the US Department of Defense issued a
statement, explicitly taking responsibility for the attack
and considered it a “a decisive defensive action ... aimed
at deterring Iranian from future attack plans.”® Trump's
later tweets also explicitly mentioned preexisting plan of
the US to remove General Soleimani. In his latest tweet,
Trump held General Soleimani responsible for the loss of
many US soldiers and millions innocent lives, stating that:
"He should've been taken out many years ago”.

3- Analysis from the Perspective of International
Law

The legal rules governing “killing” under international law
vary based on a time frame. In other word, international
law allows for the killing of military commanders and
soldiers of the enemy during times of war. However, there is
no such authorization in times of peace. The international
regime of human rights depicts two exceptions for taking
life by the government during peace or non-existence of
armed conflict: first is the capital punishment of death for
the most serious crimes through a fair trial and second,
police force’s firing in self-defense, whether for themselves
or others. In the latter case, any resort to firearms by the
police shall be "necessary and proportionate”.? Therefore,
one must evaluate the timing of the attack on General

5 -Factbox: Reactions to the killing of Iranian general in a U.S. air

strike, Jan. 3, 2020, REUTERS, at: <https://www.reuters.com/article/
us-irag-security-blast-reaction-factbox/reactions-to-the-killing-of-irani-
an-general-in-a-u-s-air-strike-idUSKBN172070>.

6 -The US Statement by the Department of Defense, Jan. 2, 2020,

at: <https://www.defense.gov/Newsroom/Releases/Release/Arti-
cle/2049534/statement-by-the-department-of-defense/>

7 -See Mohsen Abdollahi, “Protecting the right to life in police opera-
tion”, Revue de Recherche Juridique, No. 52, 2010, pp.379-335.
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Soleimani’s convoy.

In order to address this issue, it shall be noted that despite
the grimmest and coldest relation between Iran and USA
since the Islamic Revolution, an “armed conflict” was non-
existent between them at time of the attack on January
3rd 2020. The same situation applies for the Iraq and US.
Therefore, targeting and killing the military commanders
of Iran and Iraqg can never be justified by considering them
"legitimate military targets and action”.

The government of the United States in its cluttered
statement, without directly referring to the “Preventive or
Preemptive Self-Defense” doctrines, implicitly sought to
prove the claim that not only General Soleimani was behind
the attack of 27th September on the American troops
headquarters and affirming the attack on the American
embassy, he was also planning to direct more attacks
against American troops located in Iraq and attacking him
was justified and necessary under preventive self-defense.
This claim is evident in Trump's latest tweet regarding this
subject. He claimed that "Qassem Soleimani has killed or
badly wounded thousands of Americans over an extended
period of time and was plotting to kill many more... ".

In examining such claim, it shall be noted that under article
51 of the Charter of the United Nations and the jurisprudence
of the International Court of Justice (ICJ), Self-defense
must be in response to an “armed attack”, which does not
exist in this case. The Doctrine of preventive self-defense
is in contradiction to the UN charter, and the United States
tested such a doctrine by attacking Irag in 2003, facing
global discontent. The majority of jurists considered that
attack a violation of the UN charter and international law.
Preemptive self-defense is also against the charter of
the United Nations. However, the latter is deemed more
acceptable in comparison to the concept of preventive
self-defense, but the US lacked the required evidence to
invoke either of the two doctrines. In order to invoke the
preemptive self-defense doctrine, the government claiming
self-defense shall prove the existence of an "immediate
and imminent attack”. The US authorities not only brought
no such claim for attacking General Soleimani, but their
statements are in stark contradiction to such claim. As
mentioned before, the President of the United States even
explicitly states that “He (General Soleimani) should've
been taken out many years ago”. John Bolton, the former
Foreign Policy Advisor of the US also crudely tweeted that
the “eliminating of Qaseem Soleimani was long in the
making”. These statements make it very difficult of the US
government to claim and prove preemptive self-defense
against an immediate and imminent attack to justify the
attack.® Hence, the US attack against the top Iranian

8 -The International Court of Justice in the Gabé¢ikovo-Nagymaros case
(199%), declined the Hungary's claim concerning the “imminent environ-
mental peril” resulting from deepening of the bed of Danube it had done
so in the previous year: “The Court would however point out that the bed
of the Danube in the vicinity of Szentendre had already been deepened
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General cannot be justified through jus ad bellum and jus
in bello. The US’s statement on the 3nd of January 2020
has referred to their previous statement in April 2019,
which had declared the IRGC a terrorist organization.’
Thus, the question remains whether the assassination of
General Soleimani can be justified under the doctrine of
“"War on Terror” or not?

It is important to note that the doctrine of “War on Terror”
was announced by the Bush administration after the
attack on the Twin Towers on 11th of September 2001. At
the time, the congress of the United States "adopted the
Act on Use of Military Force against terrorists (AUMF)",*°
“the President is authorized to use all necessary and
appropriate force against those nations, organizations, or
persons he determines planned, authorized, committed,
or aided the terrorist attacks that occurred on September
11, 2001, or harbored such organizations or persons, in
order to prevent any future acts of international terrorism
against the United States by such nations, organizations
or persons”. It is evident that in order to justify the use of
force against an Iranian commander, the US government
shall prove the existence of a connection between General
Soleimani and the Al-Qaeda as the perpetrators of the
September 11 attacks, a claim that was met with cold arms
in the Senate last year. Of course, no such intention can be
inferred from the statements of US authorities. Therefore,
the existence of IRGC's name on the list of terrorist
organizations proves insufficient to legally justify the
attacks on Iranian and Iraqi commanders.On the contrary,
such an action brings about the issue of the illegality of
invoking US domestic law, as many in the US believe that
Trump should've sought the approval of the congress for
an action that might put the country on the brink of an
international war.

The final legal defense, though unlikely for the America
to invoke, is the illegal theory of "Targeted Killing”, a
theory long used by Israel to justify the terror of Islamic
Resistance's and Islamic Jihad's leaders and commanders.
This Theory is evidently illegal as it has been consistently
disapproved by many governments, human rights reporters
and international lawyers.!!

prior to 1980 in order to extract building materials, and that the river
had from that time attained, in that sector, the depth required by the
1977 Treaty. The peril invoked by Hungary had thus already material-
ized to a large extent for a number of years, so that it could not, in 1989,
represent a peril arising entirely out of the project.”. ICJ Rep. 1997, P. 43,
Para. 55.

9 -Statement from the President on the Designation of the Islamic Revo-
lutionary Guard Corps as a Foreign Terrorist Organization, April8, 2019,
at: <https://www.whitehouse.gov/briefings-statements/statement-pres-
ident-designation-islamic-revolutionary-guard-corps-foreign-terror-
ist-organization/

10 -Authorization for Use of United States Armed Forces, S. J. Res. 23,
Sep. 18. 2001, at: <https://www.govinfo.gov/content/pkg/BILLS-107sjre-
s23enr/pdf/BILLS-107sjres23enr.pdf>.

11 -See: SabyGhoshray " Targeted killing in international law: searching
for rights in the shadow of 9/11", Indiana International & Comparative
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4- Describing the Attacks of January 3rd as
Internationally Wrongful Acts: Aggression or
Illegal Use of Force

The above-mentioned exploration of the relevant rules of
international law indicates that the US attack on Iranian
commanders and the PMF of Iraq lacks any international
legal justifications. Therefore, it is necessary to find
the appropriate category of international wrongful acts
applicable to such action. To answer this question, it is
necessary to separate the situation of Iran from Iraq.

4-1- Tllegal Use of Force of the United States
Against Iran

The attack of January 3rd against Iran is undoubtedly an
example of "Use of Force” contrary to the Charter of the
United Nations and international customary law. Article 4(2)
of the charter explicitly prohibits any use of force against
the sovereignty, territorial integrity, political independence
and in contradiction to the purposes of the charter. Such
use of force is not only against the sovereignty of Iraq,
but it also targeted Iran's sovereignty. The armed forces
and political authorities of any country, regardless of their
location, are the symbols of a country's sovereignty, and
any attack against them is a violation of state sovereignty.
However, the vital question is whether "Use of Force” has
reached the level of an "Armed Attack” under article 51 of
the UN charter.

A positive answer to this question, gives Iran the right to
invoke self-defense against the United States. There is
no practice in international law allowing states to label
the armed forces of another country as terrorists and
assassinate the chief of that country's armed forces. All
other assassinations in the past are that of an anti-state
nature, in which they sought to remove the political and
military authorities, such as the assassination of Louis
Barter, France's minister of foreign affairs in the 1930s.
Therefore, no previous practice exists in support of a state
that murders the top-ranking military and political officials
of another independent state. Absent such practice, the
interpretation of article 51 sets a high standard for the
concept of an armed attack. The international Court of
Justice, affirms in the Nicaragua case that an attack must
be intense in "scale and effects” to be considered an armed
attack under customary law.! For this reason, the ICJ
excludes minor border attacks from the sphere of armed
attacks, even if there are some casualties. As a matter of
fact, the Court’s legal and juridical policy is based on strict
interpretation of the concept in order to prevent the spread
of war.

The question is that does an attack on the chief military
commander of a state, conducted by deploying advanced
militia equipment constitutes as an armed attack? If this

1 -Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America), ICJ Rep. 1986, Para. 195.
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question is to be answered based on the criteria underlined
by the court in the Nicaragua case, even though the attack
lacks the "scale” criterion as defined by the court; given
the status of General Soleimani in Iran, its "effects” may
be considered as much far-reaching that requires more
contemplation.

Such contemplation is indispensable when the United
Nations General Assembly Resolution on definition of
aggression which considers “an attack on marine and air
fleets of another State” as an act of aggression,?is taken into
consideration. Now the question turns to be is an attack
on a state's Frigate is more important than its military
commander? The resolution does not give an answer
to this question, however, giving the attack on military
commander the same importance, would be at least in
line with the American practice of broad interoperation of
article 51 of the UN Charter.

It shall not be doubted that American doctrine on Use of
Force, in a similar situation, would consider any attack
on its top-ranking military commanders, such as the
Chairman of the Joint Chiefs of Staffor Secretary of Defense,
as an armed attack and preserve the right to self-defense
for their country; as it did on the account of September
11, 2001 terrorist attack and subsequently the congress
authorized the attack on Afghanistan. Nonetheless, those
terrorist attacks are not comparable to the attack of
January 3rd, both in terms of the attacker and extent of it,
particularly, since the UN security council, at the time, had
implicitly recognized the right to self-defense for the US.?

4-2- USA aggression against Iraq

Following the end of Iraq’s occupation, the presence of US
troops in the country has been furthermore extended due
to the "agreement between the United States of America
and the Republic of Irag regarding the evacuation of
American forces from Irag and the organization of these
troops’ activities during their temporary presence in
Iraq”,* also known as the 2009 SOFA agreement. According
to this 3-year agreement, American forces should've
evacuated Iraq till the end of December 2011 (Article 24(1)),
unless their presence was extended with the consent of
Iragi government. Under article 24(4), the Unites States
recognizes Iraq’s sovereign right to request the evacuation
of American forces from their territory at any point in time.
Therefore, the US' presence today is justified under such
consent. Now this brings to mind the issue of legality of use
of force against Iraq's commanders or military officials of

2 -Definition of Aggression, United Nations General Assembly Resolu-
tion 3314 (XXIX), 12 Nov. 1974, Art. 3, Para(d) "An attack by the armed
forces of a State on the land, sea or air forces, or marine and air fleets of
another State”;

3 -See S.C. Res. 1368, 12 Sep. 2001.

4 -The Agreement Between the United States of America and Republic of
Iraq On the Withdrawal of United States Forces from Iraq and the Orga-
nization of Their Activities during Their Temporary Presence in Iraq, so
called, Status of Forces Agreement: SOFA, 17 Nov. 2008.
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Iraq’s allied countries which are present in Iraq upon its
request?

The 2009 agreement contains many rules regarding this
subject. On one hand "Parties to the agreement reserve
their right to self-defense in Iraq as described under
international law” (Article 4(5)). On the other hand,
according to article 27(1), the US government can resort
to the use of force against domestic or foreign threats
on Irag, only upon “Iraq’s request”. Moreover, the US is
explicitly banned from using Iraq’s territory as a stage to
attack other countries: “Iraq’s land, sea or airspace shall
not be used as a location to attack or rally against other
states”(Article 27 (3)).

In analyzing these rules, we can observe that first of all,
the United States could not invoke self-defense under this
agreement in absence of an armed attack from Iran or
Irag's PMF. Secondly, this agreement in no way authorizes
the use of force against the armed forces of Iraq or its
allies.

General international law has strict sanctions regarding
the breach of such agreements. Under Article 3(e) of the
General Assembly resolution 3314 of December 1974
defining aggression, if a state which is present on the
territory of another state through mutual agreement,
resorts to armed forces in contradiction with the provisions
of that agreement, such an act is considered an act of
aggression, regardless of any declaration of war. It seems
that given the lack of prior consent by the government
of Iraq for the operation on 3rd of January 2020, and the
condemnation of those acts by Iragi authorities afterwards,
it can be considered an example of “aggression” under
international law which entails the right of self-defense for
the government of Iraq. Of course, this approach seems
implausible due to the strategic relations between the USA
and Irag, however the probable alternative could be the
termination of US military presence in Iraqg.
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The Assassination of
General, Rocketing Ein al-
asad Military Base, and the
Striking Down of the Boeing
737 Airplane: A Triangle on
the Scale of International
Law

Introduction

On 8 January 2020, hours after Iranian missile attacks on
the U.S. Al-Assad Airbase on Iraqi soil, the transportation
Boeing 737 plane operated by Ukraine International
Airlines (UIA) was shot down shortly after taking off from
Imam Khomeini International Airport on the Suburbs of
Tehran, where 176 passengers and crew members were
killed. In the early hours of the crash, Iranian official
media stated that the technical problems of the Boeing
737 plane caused its crash, as previously reports of
similar cases of the Boeing aircraft crash. Nevertheless,
after three days, on 11 January, the General Staff of the
Iranian Armed Forces issued a statement declaring that
the Ukrainian transportation plane had been sucked-
down by a missile fired by the Iranian Armed force (Air
and Space Section of the Iranian Revolutionary Guardian
Corps), which unfortunately led to the martyrdom of a
number of our compatriots and foreign nationals. The
statement affirmed that the incidents would immediately
be introduced to the judiciary of the armed forces. Iranian
Foreign Minister Dr. Mohammad Javad Zarif also declared
that “human error in the time of the crisis caused by the
U.S. adventure has led to the disaster.” Iranian President
Mr. Hassan Rohani, in a statement, pointed out that: in the
atmosphere of threat and menace caused by U.S. after the
assassination of General Soleimani and with the purpose
of defense against U.S. probable attacks, the armed forces
of the Islamic Republic of Iran were on high alert and
unfortunately, human error and false firing resulted in a
major disaster and dozens of innocent people as victims.
A Study on Iran's response to the assassination of IRGC's
Quds commander, Qassem Soeimani on 3 January by U.S.
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forces which was directed by by Donald Trump, as well
as the international responsibility for the striking down
of the Ukrainian airliner, constitutes the subject of this
document.

The First Issue

The assassination of General Qassem Soleimani by US and
the options facing Iran to react:

General Qassem Soleimani was assassinated on the
morning of Dey at Baghdad airport on Friday of 3 January.
Ten others were killed in the attack including Abu Mahdi
al-Muhandis, the Iragi-Iranian military commander of
Hashd al-shaabi’s group (PMF). On the same day, the U.S.
Department of Defense announced that, Donald Trump,
the president and the commander-in-chief of the U.S.
military forces ordered the air strike. Three days before
the assassination of Soeimani and following the attacks
on the U.S. embassy in Baghdad, Trump said that Iran
would pay a price for the event, affirming that “it was not a
warning, but rather a threat”.

The U.S. measure in targeted assassination of General
Qassem Soleimani and his companions are contrary to
international law and also it is an international wrongful
act. According to the fact that General Qassem Soleimani
commanded the Quds Force as part of the Iranian military
forces and was carrying out a mission in the territory of
the Iraqi state, the US action against him is a violation of
Article 2(4) of the United Nations Charter (UN Charter)
which prohibits states from threats or use of force against
independence, sovereignty or territorial integrity or
contrary to charter targets. Moreover, the measures of the
United States is a targeted assassination and a violation of
the right to life, as the most important human right which
is declared in the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights and
other international documents.

Among the numerous international instruments, the
International Covenant on GCivil and Political Rights,
adopted by the United States on June 8, 1992 recognizes
the right to life and the prohibition of the arbitrary
deprivation of this right so important and necessary that
even when a public emergency condition threatens the life
of the nation, it has been regarded as a non-derogable right
as well as some other human rights. The U.S. Government
either has reservations about some of its provisions during
the passage of the Covenant, or has issued a commentary
on a number of its other articles, including a reservation
on Article 6 of the present Covenant on the application of
capital punishment to persons who have not yet reached
the age of 18. Regardless of any comment on the validity
of such reservation, the U.S. Government has not objected
to the Article 6 of the Covenant in its totality, including
the prohibition of depriving life without judicial process
and according to a fair trial. The United Nations Human
Rights Council and its special rapporteurs have repeatedly
stressed the contradiction of targeted killings with
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international standards of human rights.! On this basis,
the targeted assassination of General Qassem Soleimani
is totally inconsistent with the international obligations of
the U.S. government in the framework of human rights. It
is obvious that the U.S. action on the April 8, 2019, which
officially added IRGC, specially Quds, to the list of foreign
terrorist organizations, is an act contrary to international
law and cannot justify the government in assassinating
General Qassim Soleimani as one of the commanders of
the Corps.

On the other hand, it is not easy to describe the U.S. action
in killing General Qassim Soleimani as a U.S. armed
aggression on Iran in the context that the resolution 3314 of
UN General Assembly spoke of. Article 1 of this resolution
considers aggression as the use of armed forces against the
sovereignty, territorial integrity or political independence
of other state or its application in other ways contrary to the
Charter of the United Nations. In other words, violation must
have a direct relationship with the decline or endangering
life and existence of the victim state. Although Article 3 of
this resolution recognizes the attack by the armed forces
of one government to the ground, navy and air forces of the
other government without the need to declare war as an
aggressive act, but considering the spirit and purpose of
the resolution on Definition of Aggression and the need to
a restrictive interpretation of that, considering the killing
a limited number of military forces of one state within the
territory of another as an armed aggression on the state is
critically thought-provoking. Resolution 3314 by implicitly
separating the armed aggression from the border incident,
or distinction between attacking the sea fleet from a ship
belonging to a concerned state, intended to lessen the
possibility of a military conflict between states as much
as possible. on this basis, killing the military authorities
and commanders of a state, in the territory of another
state, could not be considered military aggression on the
concerned state. in fact, attention to text (literal meaning)
and the concept of the definition of aggression, which has
been established in the form of international customary
law and especially the precedent of the International Court
of Justice (ICJ), does not consider the mentioned act of U.S.
as armed aggression on the Iraqi or Iranian countries.
Even considering the killing of General Qassem Soleimani
and its companions as military aggression on Iran,
Iran’s later inherent right to self-defense does not enjoy
the required elements namely urgency and immediacy.

1 -On May 2, 2011, U.S forces entered the state without the consent of
the Pakistani government, and killed al -Qaeda leader, Osama Bin Laden.
The U.S. Government faced a protest by the Pakistani government on
the other hand, saying that the United States violated the sovereignty of
the Pakistani government and that this must not become a procedural
method, and on the other hand it was faced with a protest by special
rapporteur of the United Nations Human Rights Council that U.S. Gov-
ernment by showing the facts must prove that it would not be possible
to arrest and consequently kill bin Laden, and killing him was the only
option available for the U.S. forces.
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In fact, by the conclusion of the U.S. military operation
against Iran which has happened immediately and with
continuous aspect, the later military response of the Iranian
government to the initial violation of the U.S. government,
due to the temporal non-coincidence is considered as an
act of military retaliation which is prohibited in accordance
with Article 2(4) of the Charter and international customary
law. Broad interpretation of the self-defense despite being
adopted in the Security Council precedent especially
in the form of combating terrorism after September 11,
2001, has never been approved by the International Court
of Justice. The Court in the Corfu Channel, Nicaragua, oil
platforms and etc. has always restrictively interpreted the
legitimate self-defense as an exception to the prohibition
of use to force. It is obvious that the exception to the
rule must always be interpreted restrictively. However,
if the Iragi government demands the withdrawal of the
U.S. forces from Iraq and the United States refuses to do
so, it will be an aggressive act against which, the Iraqi
government is entitled to self-defense. Clearly in that case,
the Iranian government may come to the aid of Iraq within
the framework of the collective self-defense enunciated
in Article 51 of the United Nations Charter. Of course, in
relation to the continuation of the U.S. presence in Iraq, the
provisions of the agreement between the two governments
of Irag and the USA should also be taken into account. Any
alleged violation of the agreement by the U.S. can only
be relied by the Iragi government rather than any other
government. It should be noted, however, that the Iraqgi
government regarded Iranianrocket attacks on U.S. military
bases as a violation of Iraq ‘s sovereignty and officially
remonstrated it. A day after the Iranian missile attack on
Ein Al-Assad airbase, the Iragi government announced a
complaint to the Security Council that the IRCG missile
attack launched from Iran against U.S. Al-Assad airbase
located in Irag, in addition to an unacceptable aggression
to airspace and violation of Iragi national sovereignty, was
a behavior in contrary to the principle of neighborhood and
good-neighborliness. At the same time, Iranian Foreign
Minister Mohammad Javad Zarif claimed that the rocket
attacks plan had been notified to the Iraqgi government and
its armed forces, but immediately following the attack, the
Iragi government summoned the Iranian charge d'affaires
in Baghdad and notified him of its objection to the IRGC's
military action in the Iraqi soil. Then, Iragi Ambassador
to Tehran, Saad Jawad Qandil said “the talks between
Iran and Iraq about returning the fighters that were sent
by Saddam to Iran in the second Gulf War, continue”.
Mr. Qandil is referring to about 120 military and civilian
aircrafts including Mirage and Mig fighters, transit planes
and transportation Boeings, that were imported into Iran
between following the bombing of Iraqi airports by the US-
led coalition air forces, they entered Iran between the 26
and 28 of January 1991.

Now The question is that whether Iranian missile attacks
on Al-Assad’s base could be considered simultaneously as
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resorting to self-defense against the United States, while
an act of aggression against Iraq?

The Government of the Islamic Republic of Iran,
while enjoying the right of reciprocity against the U.S.
Government, can refer the matter to international
authorities, particularly the United Nations General
Assembly and the Human Rights Council. A lawsuit in
the domestic courts of the countries of Iraq and Iran,
especially due to the rule of state immunity against foreign
courts is also considerable. Alleging personal criminal
responsibility of the U.S. President under the statute of the
International Criminal Court is an option as well. However,
this requires the adaptation of the actus reaus and mens
rea of the crime of aggression to the acts attributable to
Donald Trump as the main accused of the case. Moreover,
none of the governments involved in the case are parties to
the International Criminal Court Statute, and considering
the U.S. position in the Security Council, the possibility of
reference of the situation by the Council to the International
Criminal Court is ruled out. Given the existing political
atmosphere and the Court's procedure that has even
stopped investigating the crimes committed in some areas
of the world for financial and economic reasons, the office
of the prosecutor is unlikely to initiate investigations on
United States’ action in assassination of General Qassem
Soleimani constituting an international crime. The non-
criminalization of terrorism in the Statute of the Court,
and the threshold and gravity that has been defined for
the crime of aggression will make the prosecutor to refrain
from further investigation of the said action at his/her very
first look.

The result is that the Government of the Islamic Republic
of Iran should have avoided any military action that could
have graver consequences. As Prophet Mohammad says:
"Once you have decided to do something, you must think
about the consequences.”

The Second Issue

The Iranian missile attack on the U.S. base in Iraq and the
striking down of the Ukrainian transportation plane:
When at the end of the previous brief analysis on the
assassination of General Qassem Soleimani from the
perspective of international law which was published
earlier on the 9 January, I, quoting prophet Mohammad,
recommended and urged rationality and reason in response
to the violation of international law, affirming that the
Iranian government should not act rashly and should think
of the consequences, all were focused on the concerns
relating to the severe reactions by U.S. It seems that the
Iranian top authorities considered the opposite concept of
the expression which may be considered as "“if you decide
not to react to other’s wrongful acts, thoroughly consider
the results of this inaction.” In other words, the Iranian
government was thinking that the lack of military response
to the U.S. government action against the assassination of
General Qassem Soleimani would
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provoke the government or other governments to carry out
similar measures in the future. On this basis, the IRGC
in January 8, 2020 targeted Ain al-Assad bases in Iraq by
firing 13 missiles. Hours later, a transportation Boeing 737
plane belonging to the Ukrainian Airlines was struck-down
shortly after leaving Tehran International Airport to Kiev
(Ukraine); (over a city in the suburb of Tehran), resulting
to death of all 176 passengers and crew members. No one
thought that Iran would hastily kill innocent civilians above
the city of Tehran. The mourning of the Ukrainian plane
by the Iranian military forces is certainly no less than any
loss. There is nothing more catastrophic than the hasty
claim of the technical fault of the aircraft, and the delay in
accepting the responsibility for the accident was carried
out by the authorities in charge. It is unfortunate that it is
always too late to compensate.

Since the striking of the Ukrainian plane has taken place
by the Iranian armed forces, and Iran's unjustified and
unreasonable delay for acceptance of responsibility for this
action, it is essential that the mere declaration of human
error and reference of the case of the persons involved
to the court martial does not rule out Iran's international
responsibility before Ukraine, Canada and other states
whose nationals have been killed by this act. Furthermore,
Iran’s responsibility before its own nationals who were
victims of this accident is obvious and crystal clear.! Human
error in no way affects the elements for the international
responsibility of Iran, as it was the case in which U.S.
warship (USS Vincennes) struck-down the Iranian Airbus
in June 1988 the responsibility of which could not be
dismissed by U.S. government based on the justification
of error. The non-existence of material and mental
elements for the establishment of states’ international
responsibility and its roots in the "theory of risk”, confirms
Iran’s responsibility. On the other hand, prosecution and
trial of the persons and entities involved in the fall of the
Ukrainian plane, before Iranian courts only mitigates
but in no way waives the international responsibility of
Iran. In such cases, the civil aspect and reparation for
injuries endured is not affected by the punishment of
wrongdoers. In addition to the responsibility originating
from the material damage caused by the fall of the plane,
Iranian government stands responsible of reparation for
the mental damage caused, which is aggravated by earlier

1 -A number of victims toppled the Ukrainian plane, had the dual
nationality of Iran and another state. The United Nations International
Rights Commission in Article 7 of its draft plan in 2006 on diplomatic
backing of persons with dual nationality announced that “ the govern-
ment cannot exert diplomatic support from its nationals against the
other government unless the person concerned has the dominant and
effective nationality of the first government at the time of the damage
and when exercising diplomatic support. Given such an international
rule of common law which, given the practice of the Iran-US Arbitration
Tribunal and the development and development of human rights, does
not seem unlikely, the Canadian government would be able to bring its
dual nationals before the Iranian government.
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measures of concealment of the real cause of plane crash.
It should be mentioned that in the case of financial losses
and body injuries of the accident, the Iranian government
must, in particular, compensate the foreign nationals of
this flight according to international standards applicable
mentioned in international conventions, and relying on
the measures and justifications contained in the Iranian
domestic laws are totally out of the question.

On the other hand, in the international law of responsibility,
according to the difference between the attribution and the
causality between wrongful act and damages, it should be
noted that the statements made by President of Iran and
the Minister of Foreign Affairs that, the U.S. government by
assassinating General Qassem Soleimani has intensified
the tension in the region which amounted to the attack on
the Ukrainian transportation plane by Iran trying to show
it as so-called "Superseding Cause”, is not justified by any
legal logics. On this basis, the international responsibility
for shooting-down of the Ukrainian airliner is solely
burdened by the Islamic Republic of Iran.

In addition, some media claim that according to U.S
strategic documents and scientific review of similar cases
such as the failure of the Syrian missile defense system
in 2018, missile fired on Malaysian plane over Ukraine in
2014 and etc. it is absolutely clear that the accident has
occurred due to the operations of fraud on the control
and commanding system of Iran's missile defense
system and the role of human error is therefore ruled
out. If such claims are proven by scientific and technical
documentation, then the international responsibility of the
Iranian government for shooting down the plane will be
doubted. The International Law Commission (ILC) in Article
17 of Articles on States’ Responsibility for Internationally
Wrongful Acts, stipulates that a State which directs and
controls the wrongful acts done by other government will
undertake the responsibility of that act provided that the
state in control is aware of the conditions of the wrongful
act and indeed Its wrongful character. In fact, if it is proven
that Iran’'s armed forces, despite all the precautions and the
necessary military and technical care, have targeted the
transportation plane instead of a military target, under the
direct effect of the U.S. or other states’ military deception,
the responsibility of other governments and the waiving
the responsibility from the Iranian government would not
be unlikely. However, Iran's action will still be serious in
prescribing the continued flight of transportation planes
across the state despite the exigencies and dangerous
situation.

However, if the latter claim is accurate, the crash of the
Boeing 737 on January 8, 2020 should be considered as a
disaster, not an accident! The above claims indicate that
despite the enormous technological gap between Iran
and other developed countries such as the United States
and Israel in the field of electronic warfare and cyber-
attacks, it is a lot more likely to have more intense similar
catastrophes in the coming future.
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Conclusion

The assassination of General Qassem Soleimani, which
occurred on the January 3, 2020, on Trump ‘s orders and
on the territory of Iraq, is a violation of peremptory norm
on the prohibition of arbitrary deprivation of the right to
life. This right which has been well established in the
international human rights system has no exception. In
addition, the U.S. military action in targeted assassination
of General Qassem Soleimani as commander of the IRGC
is a violation of international law on use of force.

Iran’s action in missile attacks on the military base of Ain
Al-Assad, which took place on the January 8, 2020, five
days after the assassination of General Qassem Soleimani
siting it as a "hard vengeance”, is a form of military action
as opposed to Article 2(4) of the United Nations Charter and
cannot be justified. Moreover, it is considered a violation of
the sovereignty of the Iragi government due to the lack of
the element of satisfaction and explicit authorization.
Inthe end, the striking down of the Ukrainian transportation
plane as a result of the mistake and human error of the
Iranian armed forces does not waive the responsibility of
the Iranian government to fully compensate in accordance
to national and international law, for the damages and
losses endured by the families of victims and their
respective governments, which cannot be merely done
through the prosecution and trial of those involved in the
fall of the plane and due to the delayed acceptance of the
responsibility, especially in order to compensate for the
mental damages, it must be completed by official apology
and dismissal of the authorities involved in this aggressive
act.
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A (Wo)man's Honour:
Have the Geneva

Conventions Lost their
(Gender?

In the 1990s as war was raging on the territory of Yugoslavia,
the international community discovered with horror the so-
called ‘concentration camps’ and then the ‘rape camps'.
A flurry of journal articles and chapters in edited books
ensued, highlighting the lack of protection of women in
armed conflicts and more particularly the fact that rape was
not deemed a war crime and ought to be one. Much of the
focus of these, often feminist (e.g. Gardam, Charleworth,
Chinkin, Wright), legal scholars, especially those with
expertise in international humanitarian law, was on Article
27 of the Fourth Geneva Convention (GC IV) and the concept
of 'honour’ that was attached to violations deemed to be
specific to women, e.g. rape and enforced prostitution.
Applying the interpretation methods spelled out in Article
31 of the Vienna Convention on the Law of Treaties (VCLT),
this paper argues that whilst some of the claims made at
the time might still be valid nowadays a contemporary
reinterpretation of the provisions of the Geneva Conventions
relating to the protection of women shows that the Geneva
Conventions have ‘lost their gender’ and are more attune to
offering adequate protection to women.

To gain a better understanding of the critique mounted
against Article 27 GC IV provisions it is necessary to
be aware of how and why women are protected under
international humanitarian law. First, one of the key
principles of international humanitarian law is the principle
of non-adverse discrimination that is enshrined in all four
Geneva Conventions. It allows for discrimination but only
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if it does not have an adverse impact on the individual.
In keeping with this principle, women are entitled to
protection additional to that offered in general provisions:
‘international humanitarian law affords general protection
to women [...] as part of the civilian population during
armed conflicts and special protection due to the fact that
they can be placed particularly at risk." (United Nations
Security Council Resolution 1960, 16 December 2010,
preamble). According to the original Commentary of the
International Committee of the Red Cross (ICRC), such
protection is offered on the basis that women are mothers
and expectant mothers as well as particularly vulnerable to
sexual violence in armed conflict. In other words, in keeping
with this ‘classic’ stance, their protection is tied to ‘their
status in society and their sex’ (Beijing Declaration and
Platform for Action, 15 September 1995, para 135) and the
fact that they are seen as inferior (United Nations General
Assembly Declaration on the Elimination of Violence against
Women, 20 December 1993, preamble). A modern outlook on
the reasons for guaranteeing women additional safeguards
is best expressed in the latest ICRC commentaries: '[s]
ingling out women in no way implies that they have less
resilience, agency or capacity within the armed forces or
as civilians, but rather acknowledges that women have a
distinct set of needs and may face particular physical and
psychological risks.” (ICRC Commentary on Article 12 GC
I, 2016, para 1427 and ICRC Commentary on Article 12
GC 1II, 2017, para 1472). This approach no doubt alleviates
some of the concerns expressed by feminist writers in the
1990s as it clearly rejects the view that women are weak
and vulnerable whilst acknowledging their special needs.
Furthermore, it recognises that women can be both civilians
and combatants.

The infamous Article 27 GC IV has been the subject of
numerous scholarly writings. Thowever contend that neither
a classic nor a modern interpretation under Article 31(1)
VCLT necessarily yields the result claimed, i.e. that rape
is not taken seriously under international humanitarian
law. According to a literal interpretation of ‘[w]omen shall
be especially protected against any attack on their honour,
in particular against rape, enforced prostitution, or any
form of indecent assault’, rape, enforced prostitution and
any form of indecent assault are but examples of an attack
on the honour of a woman. In other words, all these acts
are defined in relation to the honour of a woman. Feminist
scholars argue that in this context 'honour’ is defined by
men and in relation to them. More specifically, they point
out that 'honour’ is to be defined as moral rather than
physical integrity. Also, honour, albeit personal, is often
socially constructed as it is often sustained by male ideas
about chastity and modesty and associated with frailty and
dependence. Further, as women ‘are often portrayed as
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symbolic bearers of their cultural and ethnic identity, and
as producers of future generations’ (ICRC, Addressing the
Needs of Women Affected by Armed Conflict, 2004, at 10)
honour tends to refer to that of the wider community rather
than that of women themselves.

That being said, a contextual and teleological interpretation
of this provision draws different conclusions. First, one
should not forget that this specific sentence in Article 27 GC
IV is additional to the protection offered in the preceding
sentence that refers to humane treatment more generally
('[Protected persons] shall at all times be humanely
treated, and shall be protected especially against all acts
of violence or threats thereof and against insults and public
curiosity.”) and the subsequent sentence that reiterates the
principle of non-adverse discrimination (‘Without prejudice
to the provisions relating to their state of health, age and
sex, all protected persons shall be treated with the same
consideration by the Party to the conflict in whose power they
are, without any adverse distinction based, in particular,
on race, religion or political opinion."). It is not only about
the ‘honour’ of a woman. Second, the aim of international
humanitarian law is ultimately under the principle of
humanity to protect those who are not taking part in the
hostilities from degrading and ill-treatment. Consequently,
the notion of honour cannot solely be interpreted in light of
male or societal values.

This contextual and purposive interpretation is confirmed
when taking into account subsequent legal instruments and
practice (see Articles 31(2) and (3) VCLT). There is certainly
no shortage of subsequent legal instruments, practice and
statements that vindicates the view that rape is taken
seriously and that rape is not a violation of one's honour.
First, Article 75(2)(b) of Additional Protocol I (API) refers
to outrages upon personal dignity, the notion of 'honour’
having been completely removed and outrages upon
personal dignity being explicitly illustrated by 'humiliating
and degrading treatment’ alongside ‘enforced prostitution
and any form of indecent assault’. Noteworthy is the
fact that the provision covers both men and women. It is
therefore difficult to argue that acts that violate a woman's
physical integrity (especially of a sexual nature) are viewed
merely through the lens of honour and more specifically
of honour as defined by men and society. Second, Article
76 API states that “"Women shall be the object of special
respect and shall be protected in particular against rape,
forced prostitution and any other form of indecent assault’.
Again, the reference to 'honour’ has been dropped and
in fact replaced by the classic dual 'respect and protect’
formulation that fully guarantees an individual's moral
and physical integrity. The 1999 United Nations Secretary-
General's Bulletin: Observance by United Nation Forces of
International Humanitarian Law further supports such an
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interpretation by stating that ‘[w]omen shall be especially
protected against any attack’ (Section 7 paragraph 3), using
the word ‘attack’ that is commonly associated to physical
integrity and so removing any doubts as to the nature of
sexual violence perpetrated against women. In addition, no
reference to a woman's honour is made in the ICRC Study of
Customary International Humanitarian Law. Rule 134 states
that [t]he specific protection [...] of women affected by
armed conflict must be respected.’ Practice thus confirms
that the word ‘honour’ has completely disappeared from the
vocabulary of international humanitarian law and that when
read in Article 27 GC IV it should be viewed in relation to
subsequent legal instruments and practice.

For the sake of a comprehensive interpretation of Article 27
GC IV it is also necessary to take into consideration other
relevant rules of international law (see Articles 31(2) and
(3) VCLT) such as the legal regimes of international human
rights law and international criminal law that complement
international humanitarian law. In human rights law the
concept of 'human dignity’ is fundamental to understanding
the various rights granted to individuals. Human dignity is
in some aspects similar to that of honour as it was originally
linked with one's social rank or derived from one's general
recognition of personal achievements or moral integrity.
However, modern conceptions of human dignity emphasise
the objective, intrinsic value of the individual as well as
respect for his/her person, highlighting his/her autonomy
and identity as well as the importance of equality and non-
discrimination. Seen in this light, it is difficult to contend
that the idea of "honour’ understood in a narrow sense of the
word is still valid in modern times. It must be interpreted in
relation to the concept of 'human dignity’ all the more as the
International Criminal Tribunal for the Former Yugoslavia
(ICTY) maintained that :

[tlhe essence of the whole corpus of international
humanitarian law as well as human rights law lies in the
protection of the human dignity of every person, whatever
his or her gender. The general principle of respect for
human dignity is the basic underpinning and indeed the
very raison d'étre of international humanitarian law and
human rights law; indeed in modern times it has become
of such paramount importance as to permeate the whole
body of international law. (ICTY, Furundzija, Judgment, 2
September 1998, para 183)

Interestingly, the Court elucidates the links between the
notions of honour, outrages upon personal dignity and
human dignity as it states that the ‘principle [of respect for
human dignity] is intended to shield human beings from
outrages upon their personal dignity, whether such outrages
are carried out by unlawfully attacking the body or by
humiliating and debasing the honour, the self-respect or the
mental well being of a person.’ (ICTY, Furundzija, Judgment,
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2 September 1998, para 183). This piece of jurisprudence
indubitably strengthens the view that the notion of honour
in Article 27 GC IV is now completely outdated and should,
when interpreted, be replaced by human dignity.
International criminal law is also contributing to redefining
the concept of 'honour’ as several international courts have
stressed that rape, enforced prostitution and indecent
assault, which are all provided as illustrations of a violation
of honour under Article 27 GC IV, are physical rather than
reputational attacks upon a person. In Furundzija the ICTY
explained that the prohibition of rape and any serious sexual
assault ‘embraces all serious abuses of a sexual nature
inflicted upon the physical and moral integrity of a person
by means of coercion, threat of force or intimidation in a way
that is degrading and humiliating for the victim's dignity.’
(ICTY, Furundzija, Judgment, 2 September 1998, para 186).
Similar wording is used in Delalic as ‘[t]he Trial Chamber
considers the rape of any person to be a despicable act
which strikes at the very core of human dignity and physical
integrity”’ (ICTY, Delalic et al, Judgment, 16 November 1998,
para 495). In contrast, in Akayesu, the moral element is
completely removed as the International Gourt for Rwanda
(ICTR) stated that 'rape is a form of aggression’ (ICTR,
Akayesu, Judgement, 2 September 1998, para 597). In this
context Article 27 GC IV cannot anymore be understood as
reflecting the view that (sexual) violence against women is
an attack upon their honour.

This reinterpretation of Article 27 GC IV using the tools
listed in the VCLT demonstrates that the concept of "honour'
is completely outdated and has in fact disappeared from
later legal instruments and case-law. Women are to be
respected and protected whilst special rules do still apply
to them. In other words, the Geneva Conventions have not
lost their gender but their archaic view on women as weak
and vulnerable human beings.
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On May 8, 1828, the man who founded The International
Committee of the Red Cross, Henry Dunant, was born. In
1922, almost a century after his birth, the eighth of May
was declared a day dedicated to the International Red
Cross, in this way honoring its founder. Dunant’'s dream
was to prevent and alleviate human suffering, without
discrimination. Despite being born to wealth, he died in
poverty partially due to his dedication to charitable work.
He remains one of the greatest humanitarians in history,
but few today know much about him.

Henry Dunant was born in Geneva, Switzerland to wealthy
parents. His father was a successful — and generous —
businessman who early on instilled in Dunant’s young mind
the value of helping others. His father and grandfather were
men of power and prestige in Geneva, and had held various
positions such as membership in Geneva's governing
council, director of a Geneva hospital, and mayor of a small
city near Geneva called Avully.

As a young man, Dunant was fascinated by the works of
three writers, all of them women: Harriet Beecher Stowe,
Florence Nightingale, and FElizabeth Fry. He later stated:
the influence of women is an essential factor in the welfare
of humanity, and it will become more valuable as time
proceeds.

Henry busied himself with a number of charitable activities.
Anti-Semitism was pretty intense at that time in Furope,
and Dunant worked against this, particularly encouraging
Christians and Jews to band together. He also became a
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member of the Geneva organization known as the “League
of Alms,” whose main purpose was to provide spiritual and
material assistance to the poor and sick. He frequently
visited Geneva's jails, where he tried to rehabilitate and
reintegrate prisoners.

Dunant was religious from his earliest youth, and had felt
that religion could be the answer to many moral issues in
society. Partially motivated by this, he became an active
member of the Young Men's Christian Association (YMCA)
and co-founded a YMCA in Geneva in 1852. He went on to
help found the World Alliance of YMCAs which was first
developed in 1855.

Along with his colorful social life and all his humanitarian
efforts, he was prospering on a professional level too. In
1849, he was appointed to the Bank of Geneva. His work
there was so impressive that in 1853 he was appointed
interim general manager of the subsidiary company in
Algeria, where he also started his own business.

In 1859, he had to consult with Napoleon III concerning his
business, so he traveled to northern Italy where Napoleon
IIT was conducting a military campaign. This trip changed
his life.

On the June 25, 1859, Henry Dunant witnessed firsthand
the tragedy and horrors of war when he toured the area
the day after the Battle of Solferino, a particularly bloody
mutual slaughter, with tens of thousands of soldiers left on
the battlefield dead or dying. This traumatic experience had
such an impact that when he returned to Geneva, he wrote a
book about what he had seen, A Memory of Solferino, which
he published at his own expense.

The book was translated into many languages, and was
circulated to most of the influential leaders and politicians
throughout Europe.

In "A Memory of Solferino” he made this proposition:

"If the new and frightful weapons of destruction, which are
now at the disposal of the nations, seem destined to abridge
the duration of future wars, it appears likely, on the other
hand, that future battles will only become more and more
murderous. Would it not be possible, in time of peace and
quiet, to form relief societies for the purpose of having care
given to the wounded in wartime by zealous, devoted and
thoroughly qualified volunteers?”

He also stated:

Adoption by all civilized nations of an international and
sacred principle which would be assured and placed
on record by a convention to be concluded between
governments. This would serve as a safeguard for all official
and unofficial persons engaged in nursing war victims.
The idea for the foundation of the Red Cross had been
planted in his mind and heart. After witnessing the direct
aftermath of the battle of Solferino, Dunant dedicated his
time, and much of his money, to the relief of mankind from
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the pain incurred in war. He traveled to every major city
in Furope to spread the message of the destructive and
inhuman nature of war, and to promote the importance of
peace.

In 1862, he sent Gustave Moynier, president of the Geneva
Society for Public Welfare, a copy of his book A Memory of
Solferino. Moynier was touched by the book’s essence and
decided to invite Dunant to a special meeting on February
9, 1863 of the Geneva Society for Public Welfare. Following
this meeting, it was decided to establish an International
Committee for Relief to the Wounded of War.

This organization became the International Committee
of the Red Cross. Dunant served as a member of this
committee and worked as its Secretary for some years.
Another key facet of his work was the suggestion that
there was a need for, “a government treaty recognizing
the neutrality of the agency and allowing it to provide aid
in a war zone."” This idea ultimately led to the first Geneva
Convention treaty.

While Dunant's humanitarian work was producing amazing
fruits, his business and financial affairs weren't doing as
well owing to nearly complete neglect by Dunant. By 1867,
he was forced to declare bankruptcy. Financially ruined
and with debts exceeding one million Swiss francs, he
resigned from his position as Secretary of the International
Committee. On September 8, 1867 the Commission decided
to accept his resignation not only as Secretary, but as a
member as well. In disgrace, Dunant went to Paris, where
he ended up sleeping on benches in the parks and eating
scraps of food where he could find it.

But poverty did not stop his humanitarian work. During the
Franco-Prussian war, he visited and comforted the wounded
who had been moved to Paris, and introduced the use of
armbands to identify the dead.

At the end of the war, Dunant traveled to London, where he
sought to organize an international conference concerning
the problem of prisoners of war, and even though the Tsar of
Russia encouraged him, Eingland was against such a project.
An international conference on the “total and final abolition
of the slave trade” was launched in London on February 1,
1875, also instigated by Dunant.

Of course, humanitarian work usually doesn't pay well, or
at all in many cases, and years of wandering and extreme
poverty followed for Dunant. Through the years, he traveled
on foot in Germany, Italy and Alsace, living on donations
and the hospitality of friends and new acquaintances.
Finally, in 1887, Dunant found himself in the Swiss village
of Heiden, where he fell seriously ill. He found refuge in the
local nursing home, and it was here that he was discovered
in 1895 by a journalist who wrote an article about him.

A fewdays later, the article, and the fact that Dunant was still
alive which was news to many, was republished throughout
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Europe. Messages of sympathy and acclaim reached Dunant
from all over the world; Dunant was again celebrated and
honored, and in 1901, he received the very first Nobel Peace
Prize for his integral role in the establishment of the Red
Cross as well as the first treat in what would become known
as the Geneva Conventions.

Now with the Nobel Peace Prize money in hand, you might
wonder if Dunant perhaps started a new business with it to
take himself out of poverty and debt, or at the least move out
of the small nursing home room he'd occupied for several
years. In fact, he did not. He continued to live there for the
rest of his life. As for the prize money, some 75,000 Swiss
Francs (about $375,000 today), he didn't spend any of it
himself, leaving it untouched in the account setup for him.
Upon his death nine years after winning the prize, he left
much of the money to various charitable organizations, as
well as to the nursing home where he had been living with
the stipulation that they leave one free bed open for the
poorest of the community to use in times of need.

He also left a certain amount to pay back some of the debts
he still had from back in his business days. Henry Dunant
died in relative obscurity on October 20, 1910. As per his
wishes, no funeral was held, nor any other type of gathering
celebrating his life.
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International
Humanitarian
Assistance and the
Impact of Sanctions on
Humanitarian Assistance
to Iran in the Recent
Flash Flooding

Introduction

During last two decades and due to serious climate
changes and consequently its negative impacts on different
parts of the globe, unfortunately, several countries in the
world have been confronted with devastative and harmful
natural disasters: such as Nepal Earthquake, Pakistan
Flood and recently Iran Flash Floods. In this field, the first
and the last important point which is immediately raised
among public, is to provide humanitarian assistance to
affected people as soon as possible. Actually, providing
and receiving such kind and in kind assistance to needy
population requires a process which its full realization and
accomplishment, relies on different and various factors.
Despite of its clarity, the legal basis of the international
humanitarian assistance is not as much as strong within
international law rules and regulations, so that, there are
only some limited legal documents which deal with this
matter including the UN General Assembly Resolutions and
the international Law Commission draft on the Protecting
Persons in event of Disasters (2016). In this context, the
main question is the obligation of the affected State in time
of disaster to receive international humanitarian assistance
and also the obligation and of the third States and as
a whole, the obligation of the international community
towards the affected State in order to facilitate and send
humanitarian assistance to victims of natural disasters.
Apparently, it may seem that these are simple questions
which have clear answers; but the issue is going to be
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more complicated when there is no consent (arbitrarily) to
receive international assistance on the side of the affected
State and also no serious will to send such aids on behalf of
the third States or the international community and worse
than all, when the affected State is faced with international
sanctions which normally, is taken into account as a great
obstacle towards receiving humanitarian assistance in a
timely manner. Recent floods in Iran and the confrontation
of the country with the heaviest sanctions from U.S.A would
be a precise instance and case for this survey. Therefore, in
following parts, the survey aims to study and analysis the
above mentioned questions and issues in detail.

) L] " = . L e

The Legal Basis of Humanitarian Assistance

Considering the importance of the international
humanitarian assistance and its peripheral aspects, thelegal
nature and the position of this issue among international
law is considered as the rudimentary question. According
to the legal background of the topic within the literature
of the United Nations, it is worth noting that the General
Assembly of the United Nations in its 75th plenary meeting
on 8 December 1988 adopted resolution 43/131 about
"Humanitarian assistance to victims of natural disasters and
similar situations” and by adopting this document, it took its
first step toward the legalization of this issue. At a glance, the
resolution states some significant and considerable issues
such as: abandonment of the victims of natural disasters
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without humanitarian assistance constitutes a threat to
human life and an offence to human dignity, concentration
and emphasis on the principles of humanity, neutrality and
impartiality by all those involved in providing humanitarian
assistance, reaffirming the sovereignty of the affected
States and their primary role in the initiation, organization,
coordination and implementation of humanitarian
assistance within their respective territories and appealing
to all states to give their support to the organization
working to provide humanitarian assistance, where
needed, to the victims of natural disasters. Besides above
resolution, two years later, the second resolution (45/100)

was adopted by General Assembly on 14 December 1990
in this regard. While reaffirming the previous resolution,
the general assembly notifies new aspects of the issue and
refers to some important technical points towards receiving
humanitarian assistance in the event of natural disasters
such as: responding speedily and effectively to the needs
by the international community, concerning about the
difficulties and obstacles that victims of natural disasters
may encounter in receiving humanitarian assistance and
inviting all States whose populations are in need of such
assistance to facilitate the work of the humanitarian
organizations in implementing humanitarian assistance.
Inferring from the aforementioned resolutions, it seems
that some legal challenges and gaps exist that must be
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taken into account at international era. The hard line of
States, namely, their sovereignty, national security and their
consent to receive international humanitarian assistance
are considered as legal and practical obstacles towards
this issue which must be discussed internationally; by now,
there is no legal (binding) document and due to this, States
do not have any legal commitment and obligation in this
regard; therefore, it is true if we claim that a legal lacuna
exists in this field. Regardless of the UN outlines on the
international humanitarian assistance, the draft articles on
the protection of persons in the event of disasters adopted
by the International Law Commission (ILC) at its sixty-
eighth session in 2016, which submitted to the General
Assembly as part of the commission's report covering
the work of that session (A/71/10). It must be pointed out
this draft articles are not legally binding, so it does not
contain any obligation or commitment for States in their
legal relations. Apart from its legal nature, the outstanding
feature for this draft is its comprehensiveness and also
its specialized literature; it is noteworthy that throughout
its 18 articles, the draft truly has focused on the precise
process which starts from describing the specialized
notions of the issue in article 3 and in the following articles,
enters into the practical aspects of the issue such as Duty
to Cooperate (Art. 7), Forms of Cooperation in the Response
to Disasters (Art.8), Role of Affected State (Art.10), Duty
of the Affected State to seek External assistance (Art.11),
Consent of Affected States to External assistance (Art.13)
and Facilitation of External Assistance (Art. 15). Beyond the
legal status of this draft, it must be noted that the content
of this document is so important and considerable that no
one can deny it; in other words, this draft has created a road
map and also is considered as a pillar for any codification
of the humanitarian assistance in the future. To some
extent, this draft is similar to the ILC's Draft Articles on
Responsibility of States for Internationally Wrongful Acts,
because both of them are not legally binding, but at the
same time, their contents have been referred in different
ways such as ICJ verdicts. Despite of the above mentioned
statements, receiving humanitarian assistance for persons
in the event of disasters, may be considered and discussed
as a human right for affected persons. If so, the other side
of the coin comes to scene: namely, the responsibility and
legal commitment of affected State to protect the human
rights of their aliens and realization and fulfillment of its
obligations under the International Human Rights covenants
and other related treaties. In this case, the affected State
must take all appropriate and necessary measures to
receive humanitarian items (including kind and in-kind).
Arbitrary refusal to receive humanitarian assistance by
the affected State, would led to its responsibility towards
its own citizens and international community as a whole.
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In sum, it must be reminded that the current legal status
of the humanitarian assistance in international law is an
unaccomplished process which has been appeared as soft
law and more or less, governed by the practice of States as
the main actors of the international community.

The obligation of the International community
Without any prorogation, international community, (by
providing humanitarian assistance, based on humanity
and philanthropy not on its legal commitment), always play
its role and fulfill its ethical commitments during natural
disasters throughout the world. According to the preamble
the draft articles concerning the fundamental value of
solidarity in international relations and the importance of
strengthening international cooperation in respect of all
phases of a disaster and by considering the article 7 of the
mentioned draft regarding the duty of all states to cooperate
among themselves and with other international entities and
organizations, it would be clear that the legal base of this
obligation has been truly predicted, but due to non-binding
feature of the draft articles, we have to acknowledge that
the international community has not been bound to enter
into force of such obligation, therefore, the affected State,
legally, would not be entitled to peruse its demands from the
legal aspect. Regardless of this legal gaps and shortages,
it must be borne in mind that based on the general rules
and principles of international law, and particularly,
according to the UN General assembly declaration of the
24 October 1970 regarding "Principles of international law
concerning friendly relations and cooperation among States
in accordance with the Charter of the United Nations”, the
international community, formerly, has committed itself
toward its members; therefore, it could be claimed that this
obligation, prima facie, has been created and developed
amongst States as the main subjects of international law.
However, the modality of realization and the practical
fulfillment of this obligation in field of international
humanitarian assistance to the affected state is the matter,
because there is no precise and defined mechanism for the
affected state to make its claim in order to interpellate the
international community for accomplishing their obligation.
In few words, this kind of obligation is considered as a
potential not a de facto situation.

Iran flood and U.S imposed sanctions on Iran: A
Controversial Case

During the abrupt rainfall in 23 provinces across Iran,
unfortunately 5 provinces including Golestan, Ilam,
Khuzestan, Sistan and Baluchestan and Lorestan
severely damaged and most of their infrastructures fully
destroyed and consequently, more than 12 million people
throughout the country were affected and in need of
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immediate assistance. According to the massive damages
and destructions in different levels, on 8th April 2019, the
Iranian Red Crescent Society (IRCS) with the coordination of
the International Federation of Red Cross and Red Crescent
Societies (IFRC) requested to launch an emergency appeal
for the flood affected population. After launching the appeal
by IFRC, the serious barrier of money transferring to IRCS
emerged due to unilateral sanctions of the U.S against Iran.
Actually, these sanctions directly have targeted the most
vulnerable people affected by the current disaster in Iran
and normally, make various and lots of impediments toward
IRCS and other internal humanitarian actors to provide
assistance to the affected needy population. It is obvious
that under the international law, humanitarian assistance
is an exception to any unilateral or multilateral sanctions;
therefore, this is an absolute rule in international law which
must be protected all times and everywhere without any
discrimination. In addition, the current ICJ provisional
measures on Iran-U. S case, which has been issued on 3th
October 2018, explicitly has excluded the medicine and
medical equipment, agricultural commodities and other
humanitarian items from the scope of the United States
unilateral sanctions imposed against Iran. In this case ICJ
precisely states that:

"The United States of America in accordance with its
obligations under the 1955 treaty of amity, Economic
Relations and Consular Rights, shall remove, by means of
its choosing, any impediment arising from the measures
announced on May 2018 to the free exportation to the
territory of the Islamic Republic of Iran:

(i) Medicine and Medical Devices;

(ii) Foodstuffs and agricultural commodities; and

(iii) Spare parts, equipment and associated services
(including warranty, maintenance, repair services and
inspections) necessary for the safety of civil aviation”.
The wording of the provisional measure is so clear that there
is no need for any comment or interpretation. Furthermore,
ICJ in second paragraph of its provisional measure explicitly
stipulates that:

"The United States of America shall ensure licenses and
necessary authorizations are granted and that payments
and other transfers of funds are not subject to any restriction
in so far as they relate to the goods and services referred
in point 1"

The above mentioned paragraph exactly refers to and
directly relates to facilitating the money transferring to
Iran for the purpose of providing humanitarian assistance
for the flood affected people, which unfortunately, has
not been done and realized yet, because the imposed
sanctions of the U.S against Iran, blocked any financial
transaction and transferring of funds to all Iranian organs
and entities and addition to that, as a secondary impact
of its unilateral sanctions, U.S not only does not allow
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other countries to have or make any financial or banking
exchanges with Iran, but threats them to impose heavy fines
and penalties. Undoubtedly, it must be said such behavior
within international relations and international law is an
obvious, explicit and clear example of violation of rules and
principles of international law, which preferably better to
name it “the new threat against hope for the Rule of Law” in
international law.

Conclusion and Final Analysis

It should be noted that the abundance and complexity
of natural disasters is considered as a serious concern
to international community, which must be more
concentrated and emphasized legally within international
law. If it is assumed that the right to receive international
humanitarian assistance by individuals is recognized as a
right, therefore, the affected State, at the first phase, and
the international community, at the second phase, are
respectively responsible towards the affected population
for provide and ensure to provide humanitarian assistance
to them. Regardless of recognizing this right as a human
right, it seems that the obligation to provide international
humanitarian assistance, ethically and philosophically,
comes from the fundamental principle of Humanity as
an umbrella to all humanitarian relations, so, putting any
restrictions in the name of economic sanctions on States
and excluding them from receiving humanitarian assistance
through creation financial and banking obstacles, actually
could be an obvious cruelty against humanity. It must be
underlined that the continuance of such intemperate and
illegal practices among States would be a serious warning
for the future world order, to the extent that can lead to a
great threat against the peace and security of all of us.
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Weapons and
International
Humanitarian Law

Introduction

International humanitarian law, that body of law that seeks
to regulate behaviour in armed conflict, has long sought to
regulate the use of weapons in war. For example, in 1868 the
St Petersburg Declaration - the first international instrument
attempting to control the use of a weapon — prohibited the
use of projectiles which would expand on impact with
the human body.! Since then, there have been persistent
attempts — more or less successful over time - to build,
expand and consolidate this body of rules. Today, there are
treaty prohibitions — or in some cases, restrictions, on the
way in which or the conditions in which a weapon is used
including chemical weapons, biological weapons, incendiary
weapons, cluster munitions, anti-personnel landmines,
blinding laser weapons. In the last twenty years, some of
these prohibitions have reached the level of international
approbation that they have been included as war crimes in
the Rome Statute for the International Criminal Court.?
Despite these developments, the control of weapons remains
a relatively neglected aspect of international humanitarian
law. In this short essay, I show that this is the case despite
strong and persistent efforts on the part of some states

1- claration Renouncing the Use, in Time of War, of Explosive Projectiles
Under 400 Grammes Weight, opened for signature 29 November 1868,
[1901] ATS 125 (entered into force 11 December 1868).

2- Rome Statute of the International Criminal Court, opened for signature
17 July 1998, 2187 UNTS 90 (entered into force 1 July 2002).
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across time. I will also show how weapons regulation can
be and is achieved through the main body of international
humanitarian law, but it is also achieved through stand-
alone treaties which can be seen as part of international
humanitarian law but are also properly considered part of
disarmament law.

Efforts to engage with weapons in international
humanitarian law

International humanitarian law can address weapons in
two ways.? First, a particular weapon might be prohibited
outright. This will generally happen by means of a stand-
alone treaty and/or the development of customary
international law. So, for example, the use of chemical
weapons is prohibited ‘in any circumstances’ by the
Chemical Weapons Convention® and this prohibition is
also recognised as a rule of customary international law.®
The second means by which international humanitarian
law addresses the use of some weapons is by application
of its more general rules and principles. That is, a general
principle from the corpus of that law, such as the prohibition
against indiscriminate weapons,® can be applied to the use
of a particular weapon. Those general principles started to
be developed in international humanitarian law from the
early 20th century whereby states accepted in their treaties
that the right of belligerents to adopt means of injuring the
enemy is not unlimited’, that weapons causing superfluous
injury or unnecessary suffering should not be used,® and
that indiscriminate weapons are prohibited from use.’
This second means of regulating the use of weapons in war
— the ‘general principle’ approach — has never really been
satisfactory because of the uncertainty and subjectivity
in the way the principles are applied in a particular
instance. As such, there have been persistent campaigns
to strengthen the law by introducing specific prohibitions
against particular weapons, although many of these
attempts were not successful.

3- Natalino Ronzitti, '‘Modern Means of Warfare: The Need to Rely on
International Humanitarian Law, Disarmament, and Non-Proliferation
Law to Achieve a Decent Regulation of Weapons' in Antonio Cassese (ed),
Realizing Utopia (Oxford University Press, 2012).

4- Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction,
opened for signature 13 January 1993, 1975 UNTS 45 (entered into force
29 April 1997).

5- International Committee of the Red Cross, Rule 74, Customary
International Humanitarian Law (ICRC, 2006).

6- Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts,
opened for signature 12 December 1977, 1125 UNTS 3 (entered into force
7 December 1978), art 51(4) (‘Additional Protocol I').

7- Additional Protocol I, art 35(1).

8- Additional Protocol I, art 35(2).

9- Additional Protocol I, art 35(3).
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(a) The Geneva Conventions 1949

Forexample, weapons were not addressedinthe 1949 Geneva
Conventions, despite the fact that weapons technology had
advanced rapidly in the lead-up to, and during that conflict,
including aerial warfare, the use of incendiary weapons,
massive use of anti-personnel landmines and of course,
nuclear weapons.? Indeed, there is only one mention of
weapons in the entire body of law and that is in the Third
Geneva Gonvention which forbids prisoners of war being
used to clear anti-personnel landmines."!

It is not clear why weapons-use was neglected to such an
extent in the wake of the second world war. In my view,
there is a great deal of merit in the suggestion by Geoffrey
Best that there was little appetite for stronger restrictions
on weapons because all sides in the war had engaged in the
same practices, and that pleas on the basis of protection
of civilians or humanitarian suffering more generally were
insufficient to dislodge states (particularly the victorious
allies) from their positions that they had a sovereign right to
employ weapons technology to protect themselves from any
further aggression.'?

(b) The Additional Protocols to the Geneva Conventions in
1977

The next round of revisions of the corpus of International
Humanitarian Law came in the 1970s, resulting in the
Additional Protocols to the Geneva Conventions, the first
dealing with international armed conflict and the second
dealingwith armed conflict not of aninternational character.'
Here too there were attempts to develop the law against
use of particular weapons, but again, those attempts were
rebuffed. By now, the concerns of the emerging third world
(and former colonies of the European states) were focused on
the use of weapons that had been and were being deployed
in the Vietnam War and those states argued strongly that

10- See Geoffrey Best, War and Law Since 1945 (Oxford University Press,
1994) 103-115.

11- Geneva Convention Relative to the Treatment of Prisoners of War,
opened for signature 12 August 1949, 75 UNTS 135 (entered into force

21 October 1950). Using prisoners of war to clear landmines in the
immediate post War period was a widespread and serious problem: see
the film Land of Mine (2015).

12- See generally, Geoffrey Best, War and Law Since 1945, above n 10,
chapter 4 and Geoffrey Best, Humanity in Warfare (Columbia University
Press, 1980), chapter 5.

13- Protocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Protection of Victims of International Armed Conflicts,
opened for signature 12 December 1977, 1125 UNTS 3 (entered into
force 7 December 1978); Protocol Additional to the Geneva Conventions
of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts, opened for signature 12 December 1977,
1125 UNTS 609 (entered into force 7 December 1978).
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the new treaties should address those weapons by either
prohibiting their use outright or placing more stringent
restrictions on their use." Despite that, they were unable to
get the military significant states to agree to these limits and
the Additional Protocols included no outright prohibitions.
There was some important progress made in the form of
articulating some more general principles applicable to
weapons, but they fell far short of what had been sought.*

(c) Convention on Certain Conventional Weapons 1980

A breakthrough of sorts came with the conclusion of the
Convention on Certain Conventional Weapons 1980. Initially,
three protocols were agreed as part of the treaty dealing in
turn with weapons the primary purpose of which is to create
fragments which are non-detectable by x-ray in the human
body (absolutely prohibited), anti-personnel landmines
(restrictions put in place on the manner in which they were
used) and incendiary weapons (again, restrictions on use
rather than a prohibition). Since 1980, two further Protocols
have been agreed: one prohibiting blinding laser weapons
and one providing for post conflict remedial measures to
deal with explosive remnants of war (so this latter Protocol
is not even a restriction on use, but more addressing
responsibilities post-conflict).

Once again, when the treaty and its negotiating background
are examined closely we find a division among states as to
those who called for much stronger limits —even prohibitions
— on the initial three categories of weapons; and those who
called for a broader category of weapons (and continue to
do so0). However, once again, the push-back by the militarily
significant states prevailed and so these modest advances
were all that could be achieved at the time in 1980 and those
dynamics persist today in the treaty’s review conferences.
Nevertheless, the treaty forms an important part of the
existing international humanitarian law on weapons, and
that it came about at least in part because of the battles to
include better constraints on the use of weapons in the 1977
revisions of international humanitarian law.

Stand-alone weapons treaties

As explained above, states have also addressed the use of
weapons (and indeed, the very existence of weapons) by
means of stand-alone treaties addressing specific types of
weapons. Contemporary examples include the Biological

14- See generally, Kinsella, Helen M, "Superfluous Injury and Unnecessary
Suffering: National Liberation and the Laws of War’ (2017) International
Origins of Social and Political Theory 205.

15- As discussed above, see arts 35, 36 and 51 Additional Protocol I. And
see Kinsella, above n 14.
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Weapons Convention,'® the Chemical Weapons Convention, !
the Anti-Personnel Landmines Convention*®, the Convention
on Cluster Munitions® and the Treaty on the Prohibition
of Nuclear Weapons, which is not yet in force.?® Each of
these treaties contains a provision prohibiting the use of
the weapon in question, and so in that way, they add to the
corpus of international humanitarian law. Those treaties
are also part of disarmament law in that they prohibit the
possession of the weapons in question.

The advantage of pursuing a weapon ban by means of a
stand-alone treaty is that a categorical ban in a treaty is
a clearer and therefore a stronger prohibition instead of
relying on the general-principle route discussed earlier.
However, the disadvantage of this route is that each treaty
requires its own implementation machinery and it is
therefore a resource-intensive and expensive approach to
banning weapons. There also remains difficulties in terms
of selectivity of what weapons become prohibited and
what remains outside the bounds of the law: whether it is
international humanitarian law or disarmament.

Conclusion

It can be seen then, that international humanitarian law,
broadly understood pays considerable attention to the
question of weapons use and this has increased greatly
in recent years. However, advances in the law, whether
through the general principles route, or through stand-alone
treaties, have been hard fought and campaigns have often
been unsuccessful. Overall, control on weapons remains an
under-developed aspect of international humanitarian law.

16- Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction, opened for signature 10 April 1972, 1015 UNTS 163 (entered
into force 26 March 1975).

17- Convention on the Prohibition of the Development, Production,
Stockpiling and Use of Chemical Weapons and on their Destruction,
opened for signature 13 January 1993, 1975 UNTS 45 (entered into force
29 April 1997).

18- Convention on the Prohibition of the Use, Stockpiling, Production and
Transfer of Anti-Personnel Mines and on their Destruction, opened for
signature 3 December 1997, 2056 UNTS 211 (entered into force 1 March
1999).

19- Convention on Cluster Munitions, opened for signature 3 December
2008, 2688 UNTS 39 (entered into force 1 August 2010).

20- Treaty on the Prohibition of Nuclear Weapons, opened for signature 20
September 2017, (not yet in force).
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The Possibility of Invoking
to the Martens Clause in the
Contemporary International
Law

International law in general and international humanitarian
law, in particular, has been subjected to major evolutions,
both in terms of their definition and subjects, resulting from
various theories created in their explanation and functions
they performed throughout their existence. Moreover, the
issue of sources of law in these two fields has been subjected
to major changes, especially in the past century.
International custom has either been substantially evolved
or undergone minor changes in different subjects, and new
custom has come into existence with continuous practice of
States, as major actors of the international law.

On the other hand, Recognizing the ever-increasing
importance of regulatory role of treaties in state relations,
this source of law regulates and codifies an ever-growing
number of issues, many of which are the codification of
existing customs, already benefiting from state concurrence,
however many of the regulations are considered to be the
treaties’ innovation in international law.

In the field of International humanitarian law and protections
granted to civilians, prisoners of war and other protected
persons, there were many substantial and procedural
issues subjected to debates. Specifically, the issue of
protected persons under IHL has always been subjected
to disputes among States. Therefore, States, organizations
and influential individuals have endeavored for human
dignity, rights, security, physical and mental well-being to
be respected and protected at all times.

Martens Clause was initially suggested by the delegate of
Russia, Fyodor Fyodorich von Martens, at the first Hague
Peace Conferences of 1899, and later gained more weight in
the adoption of other instruments concerning IHL and law
of armed conflicts.

In the course of diplomatic negotiations during the said
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conference, some smaller States, under the leadership
of Belgium, argued for the right of the total and unlimited
resistance for the people of territories under occupation,
which was unacceptable to the superpowers of the time.
This fundamental disagreement among States participating
in the conference, on the status of the francs-tireurs and
scope of authority of the occupation power in the occupied
territory, was becoming a real threat to the conclusion of
the conference.

Therefore, Fyodor Martens suggested the clause as a
compromise for the situation to the adverse states, which
later became known under his name. Although the Martens
(Clause only addresses the status of the francs-tireurs in
the occupied territory and the way they should be treated
with, and it failes to determine the scope of authority of
the occupying power, the possibility of changing laws and
regulation of occupied territory, and imposing taxes, it was
adopted with the majority of the states’ votes.

The Clause reads: "Until a more complete code of the
laws of war is issued, the High Contracting Parties
think it right to declare that in cases not included in the
Regulations adopted by them, populations and belligerents
remain under the protection and empire of the principles
of international law, as they result from the usages
established between civilized nations, from the laws of
humanity and the requirements of the public conscience”.
Itshallbeborneinmindthatinspiteofdifferentinterpretation
of the Clause’ nature and meaning of its Components, due
to international jurisprudence of the Nuremberg Tribunal,
International Court of Justice referring to it, activities of
different organizations and relevant IHL instruments,! the
clause shall not be conceived to be limited to The Hague
Peace Conference of 1899 and its subject; to the contrary,
the aforementioned sources certify to the Clause’ general
acceptance and international acceptability (albeit with a
limited interpretation of it).

Reviewing different international law scholarly writings
and views, we encounter different readings of the nature of
the Martens Clause, as well as a variety of interpretations
of its parts.

Cassese, for instance, believes that Martens, representing
the powerful states of the time, depicted an agreeable
picture and unattainable promises for the smaller States,
wrapped in a decent, and yet ambiguous wording, just to
conclude the peace conference.

On the other hand, Jean Pictet has declared the Martens

1 -The Martens Clause and/or its parts has been referred to in Geneva
Conventions 1989, 1907 and the four Geneva Conventions 1949 (Article
63, GVI; Article 62, GVII; Article 142 GCIII and Article 157 GC IV) and its
additional protocols (Article 1.2, API and paragraph 4 of the preamble,
APII).
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(Clause to be the "bone structure in the living body” of
international humanitarian law, and is of the view that this
clause functions as a guideline not only for the existing
issues of international humanitarian law but also provides
comprehensive guidelines for unforeseen cases, which are
easy to understand and indispensable for the purpose of
dissemination.?

It is exactly because of these adverse readings of the
clause, that scholars like Ticehurst believe that one of
the major challenges of the legal experts on international
humanitarian law, is that there is no widespread consensus
on a single interpretation of the Martens Clause among
scholars and states.?

Hence, the clause has been subjected to different
interpretations, some very limited and some immensely
broad. To address the challenge mentioned by Ticehurst,
we shall begin with studying the function of the Martens
Clause and its Components under the views of different
international tribunals, which have invoked this clause
in their verdicts and how the international judges have
interpreted different parts of this clause.

The first part of the Clause concerns “Principle of
Humanity"”, which could not be conceived differently from
the basic consideration of humanity; a concept that has
been under the scrutiny of judges, arbitrators, special
rapporteurs, and other legal scholars for a long time, and
there has been several efforts for defining it, especially
with regards to the States’ obligations.*

The international court of justice in the curfo channel case
stated that the obligations of Albania under the 1907 Hague
Convention, which is only applicable in times of armed
conflict, is not attributable to this State, but the State
bares the obligation under some of the specific and renown
principles, called the basic consideration of humanity,
which are applicable both in times of war and peace.’
Moreover, the Court asserted in its judgment on the Military
and Paramilitary Activities in and against Nicaragua in
1986, that the United States acts can be judged according
to the fundamental general principles of humanitarian
law and the specific provisions of the common article
3 of the Geneva Conventions (1949) which constitute a
minimum yardstick for evaluation of the State’s behavior;
also, other principles which can be taken into account are

2 -Pictet, Jean, (1985), Development and Principles of International Hu-
manitarian Law, (Martinus Nijhoff /Henri Dunant Institute, Dordrecht/
Geneva, p 59.

3 -Ticehurst, Rupert, (1997), “The Martens Clause and the Laws of
Armed Conflict”, 317 IRRC125, p 126.

4 -Meron, Theodor, (2000), “The Martens Clause, Principle of Humanity
and Dictates of Public Conscience”, The American Journal of Interna-
tional Law, Vol. 94, No. 1, p 82.

5 -Corfu Channel case (UK v. Avbania), Merits, 1949, ICJ Rep 4,22.
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the principles that the Court referred to as "elementary
considerations of humanity” in case concerning Corfu
Channel (1949).

The Court's argument in the aforementioned cases has
also been reflected by the Secretary-General in his report
on the statue of the international criminal court for former
Yugoslavia.”

Other than the ICJ, trial chamber of the ICTY has also
addressed this issue in its judgment on the Martic
case, the trial chamber asserted that “the prohibition of
attacking against the civilian as such as well as individual
civilians, and the general principle limiting the means
and methods of warfare ... are derived from elementary
consideration of humanity enshrined in the Martens
(Clause, which constitutes the foundation of the entire body
of international humanitarian law applicable to all armed
conflicts”.®  Furthermore, the ICTY in the Furundzija
case used the Martens Clause to reinforce its argument
entailing that the prohibition of torture is part of customary
international law.® Before that, the Nuremberg trial did
also use the Clause in the Fleck case to the same mean and
found out that according to elementary considerations of
humanity, evacuation of the population from the occupied
territory is prohibited under customary international law.
elementary considerations of humanity have also been
considered as a code of conduct under different military
manuals, such as Britain's military manual.

However, the most significant reference to the Martens
Clause in international jurisprudence is to be found the
international court of justice advisory opinion on Legality
of the Threat or Use of Nuclear Weapons, in which the
Court reaffirms the role of Martens Clause® in highlighting
the importance of “fundamental general principles of
humanitarian law”. The Court is of the view that the
distinction between civilian and combatant, unnecessary
suffering to combatants and limiting methods and means
of warfare are some of the fundamental general principles
of humanitarian law provided in the Martens Clause.
However, the Court suffices to remark its importance and
refrain from elucidating its scope and content.

The second part of the Martens Clause which shall be
studied is the “Public Conscience”, that can be addressed

6 -Military and Paramilitary activities in and against Nicaragua (Nicara-
gua v. U.S), Merits, 1985 ICJ Rep. 14,113-114, para 218.

7 -Reports of the Secretary General of The United Nation pursuant to
paragraph 2 of Security Council resolution 808, (1993), para. 48, n 9, UN
Doc. $/25704 (1993)

8 -Prosecutor v. Martic, Review of the indictment Pursuant to Rule 61,
No. IT-95-11-R61, para 13, (March, 13, 1996)

9 -Prosecutor v. Furundzija, Judgment, No. IT-95-17/I-T, para 137 (De-
cember, 10, 1998)

10 -ality of the Threat or Use of Nuclear Weapons, Advisory Opinion,
1996 ICJ Rep 226 (July 8).
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from two points of view. The first view entails that it can
be conceived as a reflection of the public opinion, forming
the parties to the conflict’s behavior and amounting to the
development of international humanitarian law. and, based
on the second view, the Clause can be understood as a
reflection of the opinio juris, which is an element to the
customary international law.

This concept has also been asserted in military manuals
of several States. For instance, a military manual drafted
in 19th century for the Spanish army"" provided that laws
of war and nation's rights, are rooted in mankind's noble
and perdurable values, such as justice and good faith, and
army's adherence to these rules are in the interest of the
army itself and others.

To this aim, this manual has bestowed the public conscious
with the power of regularization, enabling it to impose
regulation on the armed conflict and to apply sanctions for a
violation of the public order. Today's military manuals also
contain such provisions. For instance, the Britain military
manual has similarly highlighted the “Public Conscious”
and public opinion. According to this manual, no State can
act in full independence from the public conscious and
public opinion.

Judge Weeramantry, in the advisory opinion on Legality of
the Threat or Use of Nuclear Weapons, has acknowledged
the importance of the role of "Public Conscious” in
international law."” One of the other judges, dissenting
the final opinion of the Court on the legality of the use of
nuclear weapons, asserted that the usage of such weapons
is absolutely illegal as it is in “contradiction with the
public conscious of the international community”;** even
if a significant military advantage is achieved through its
deployment.

Similarly, while the court held hearings on the case, the
Australian government, stating its view and in order to
explain the nature of the “Public Conscious”, asserted the
role of human rights law in formation of such concept and
argued that internationally accepted rules and standards
of human rights depicts the concept of humanity and
consequently, directly affect the views that “Public
Conscious” holds.*

However, it shall be noted that the scope of the concept
of “Public Conscious” is not easy to determine and, also,
this concept has changed and changes over time; different
behaviors have been considered as its subjects from time

11 -Reglamento para el servicio de campana

12 -Dissenting Opinion of Judge Weeramantry, Nuclear Weapons, p. 490
13 -Dissenting opinion of Judge Shahabuddeen, Nuclear Weapons, p. 21
14 -International Court of Justice - Request for Advisory Opinion on the
Legality of Nuclear Weapons — Australian Statement, 1996, AUSTIL, Y.B.
INT'L L, p 685.689.
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to time. In other words, a behavior that may have been
accepted according to the public conscious in the past
might be considered as inhumane today; for instance,
before the WWII, fascism, and racisms were accepted
views in Europe, according to public opinion, but as we can
see today, public opinion is strictly against such beliefs.
Finally, with respect to legal instruments, international
jurisprudence and interpretations of the Martens
Clause, setting aside the rare criticisms towards it, there
exists a consensus today about its role in international
humanitarian law. The Martens Clause protects the
customary international law in today’s armed conflicts, it
states that what has not been prohibited by treaty law, is
not necessarily lawful under international law. This has
prevented parties to the conflict to act relentlessly and
compels them to act in line with the standards of natural
human rights. Moreover, the Martens Clause is not only
applicable to a specific case, but also to the humanitarian
law as a whole and its full extent. Therefore, it cannot be
seen as limited to a specific kind of armed conflict or a
specific group acting as a party to the conflict.
Howsoever, the role of the Clause to generate legal rules,
in the absence of treaty or custom, has been marked by
the legal scholars and international community. Although
the main function of the clause is to fill the legal vacuity,
but, because of its nature, it can be of great impact in other
situations.

Therefore, the clause has been considered by some
scholars to function as a connector between natural law
and legal positivism. For example, Rupert Ticehurst is of
the view that the Martens Clause not only provides for a
positivist legal rule as such, but it also creates a moral
principle derived from the natural law. He states:

The Martens Clause links the positive international law,
related to the armed conflicts, to the natural law. One
of the main reasons for the denial of natural law is its
subjectiveness. States opposing natural law often invoke to
contradictions of rules derived from it, in support of their
opposition. However, the Martens Clause provides for an
objective way of acknowledging the natural law which is
enshrined in the concept of public conscious. This has led
to the law of armed conflict become a rich body of law and
provided for the States’ participation in the development of
this field of law. Even though Military powerful States were
very fond of natural law during the Nuremberg trials, they
have always denied the impact of natural law on the laws
of armed conflict."®

In the other words, the function of the Martens Clause,
as a link between the legal positivism and natural law

15 -Supra note 3
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concerning humanitarian law and the balance it is able to
hold between these two legal theories is of great scholarly
importance.

Such function aims to ensure minimum protection of
man, where positive law, flowing from States’ will, has
not concluded any rule. According to Vladimir Vasilievich,
an eminent Russians scholar, the Martens Clause unites
the rules and principles, derived from natural law, and
legal rules which reflect the States’ will (positivism). He
reaffirms that contrary to legal positivism, natural law is
considered to be Erga omnes, applicable to all individuals
and States irrespective of their will or acceptance. In order
to enunciate the importance of the natural law, he refer to
the Nuremberg Trials and asserts that the Nazi's generals
were tried and punished by those proceedings, based on
principles derived from natural law, remembering that in
many of the tribunal’s judgments, the role of natural law
as a basis of contemporary international law has been
acknowledged, he declares that role of the Martens Clause
in development of international humanitarian law is of
great importance.'®

In addition to this, some scholars have considered the
Martens Clause as a hermeneutic principle, used to
interpret the rules of international humanitarian law and
others have addressed the importance of the Clause in the
evaluation of recent developments of the armed contlicts.
However, despite what has been said, the Martens Clause
shall not be overestimated, since a broad interpretation
of it can effectively threat States’ sovereignty and results
in their defiance in respecting the principles of humanity
during armed conflicts.

Since the clause effectively limits the States’ freedom to act,
even though their actions are not explicitly banned by the
treaty law or custom. Therefore, its ability to regularizing
the acts of hostilities and holding states accountable for
obligations they have not agreed to will result in a negative
reaction of states.

In today’s world, most States, which are the main actors
in the international arena, are reluctant to consider broad
and ambiguous concepts such as the principle of humanity
and public conscious as part of international law.
However, it must be admitted that the implementation
of the Clause will eventually result in the humanization
of international humanitarian law in particular, and
international law in general, and will protect the
fundamental and common principles of the international
community.

16 -Vladimir V. Pustogarov, (1999), “The Martens Clause in International
Law", Journal of the History of International Law, Vol.1, No.125, p 134
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Recent Publications

STUART CASEY-MASLEN
ANDREW CLAPHAM
GILLES GIACCA
SARAH PARKER

OXFORD

The Armed Trade Treaty: A Commentary

Andrew Clapham, Stuart Casey-Maslen, Gilles Giacca, and
Sarah Parker

The United Nations Arms Trade Treaty became binding
international law in late 2014, and although the text of
the treaty is a relatively concise framework for assessing
whether toauthorize or deny proposed conventional weapons
transfers by States Parties, there exists controversy as to the
meaning of certain key provisions. Furthermore, the treaty
requires a national regulatory body to authorize proposed
transfers of conventional weapons covered by the treaty,
but does not detail how such a body should be established
and how it should effectively function. The Arms Trade
Treaty: A Commentary explains in detail each of the treaty
provisions, the parameters for prohibitions or the denial of
transfers, international cooperation and assistance, and
implementation obligations and mechanisms. As states
ratify and implement the Treaty over the next few years, the
commentary provides invaluable guidance to government
officials, commentators, and scholars on the meaning of
its contentious provisions. This volume describes in detail
which weapons are covered by the treaty and explains
the different forms of transfer that the Arms Trade Treaty
regulates. It covers international human rights, trade,
disarmament, humanitarian law, criminal law, and state-to-
state use of force, as well as the application of the treaty to
non-state actors.
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The Oxford Handbook of Gender and Conflict

Fionnuala Ni Aoldin, Naomi Cahn, Dina Francesca Haynes,
and Nahla Valji

The Oxford Handbook of Gender and Conflict brings
together leading interdisciplinary scholars, policymakers,
and practitioners to address a complex range of challenges,
contexts, geographies, and issues that arise for women and
meninthecontext of armed conflict. The Handbook addresses
war and peace, humanitarian intervention, countering
violence and extremism, the United Nations Women,
Peace, and Security Agenda, sexual violence, criminal
accountability, autonomous weapons, peacekeeping,
refugee and internally displaced person (IDP) status, the
political economy of war, the economics of conflict, as well
as health and economic security. It begins with theoretical
approaches to gender and conflict, drawing on the areas of
international, peace and conflict, feminist, and masculinities
studies. The Handbook explores how women and men's pre-
war societal, economic, and legal status relates to their
conflict experiences, affecting the ways in which they are
treated in the post-conflict transitional phase. In addition
to examining these conflict and post-conflict experiences,
the Handbook addresses the differing roles of multiple
national and international actors, as well as the UN led
Women, Peace, and Security Agenda. Contributions survey
the regulatory framework and gendered dimensions of
international humanitarian and international human rights
law in situations of conflict and occupation as well as
addressing, and critiquing, the gendered nature and content
of international criminal law. The Handbook also includes
grounded country case studies exploring different gendered
experiences of conflict in various regions. As a whole, this
Handbook seeks to critically examine the contemporary
gender-based challenges that emerge in conflict and post-
conflicts contexts.
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INTERNATIONAL
HUMANITARIAN LAW

Rules, Controversies, and Solutions
to Problems Arising in Warfare

Marco Sassoli

PRINCIPLES OF INTERNATIONAL LAW

International Humanitarian Law
Rules, Controversies, and Solutions to Problems Arising in
Warfare

Marco Sassoli

International humanitarian law (IHL) protects persons
and property affected by armed conflicts. Focusing on
the controversies that impact IHL in practice, this much-
anticipated book from leading expert Marco Sassoli
discusses when IHL applies, its substantive rules, how to
ensure its respect and whether the traditional distinction
between international and non-international armed conflicts
remains relevant.

Sassoli draws on a depth of practical experience to
provide invaluable insight and comprehensive guidance
on the rules protecting certain categories of persons (for
example, civilians, wounded, etc.) during conflict and the
rules governing different types of conduct (for example,
occupation, naval warfare, etc.). The book examines how
these rules interact with other branches of international
law, such as human rights and international criminal law,
and how the rules are applied to non-State armed groups.
Cross-cutting issues, including terrorism, autonomous
weapons, cyber warfare, gender and cultural heritage, are
also addressed, providing readers with a well-rounded view
of IHL and associated concerns.

Structured in a clear and accessible way, this book will be
the turn-to resource for scholars, lawyers, civil servants
and other actors directly involved in the sphere of THL. It
will also be the essential text for forthcoming generations
of students, giving them a solid understanding of both the
rules relating to IHL and how they are implemented in
practice.
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OXFORD

Organizing Rebellion
Non-State Armed Groups under

International Humanitarian
Law, Human Rights Law, and

International Criminal Law

TILMAN RODENHAUSER

OXFORD MONOGRAPHS M INTERMATIONAL HUMANITARIAN AND CRIMINAL LAW

Organizing Rebellion
Tilman Rodenh&duser

The number of non-state actors, in the past not accountable
for committing international crimes or violating human
rights, is proliferating rapidly. Their ways of operating
evolve, with some groups being increasingly fragmented
and others organizing transnationally or in cyber space. As
non-state armed groups are involved in the vast majority
of todays armed conflicts and crisis situations, a new
and increasingly important question has to be raised as
to whether, and at what point, these groups are bound by
International Law and thereby accountable for their acts.
Breaking new ground in addressing international human
rights law, international criminal law, and international
humanitarian law in one swoop, Rodenhausers text will be
essential to academics and practitioners alike.
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